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We the members of the Governor’s Task Force on Regulatory Réform respectfully
submit this report for the full consideration of the Legislature. We are proud of
the hard work and long hours that .we have volunteered in this effort. We are
pleased to present this report which includes important recommendations that will
ease the regulatory burden placed on our state’s citizens. We also recogﬁize that
the goals of regulatory reform will not be achje{red dvernight. The Task Force
considered many ideas, however, time constrai-nts limited our ability to fully
consider all of the proposals. Our interim report and the records of the
subcommittees are evidence that many such ideas were considered. As part of this
repért, we recommend that the Legislatu:_e also consider issues addressed in the
interim report. We are optimistic that the Govefnor and the Legislature will work
together to address these issues and others necessary to achieve true regulatory

reform.



B ey A T T - ez



VOLUME 1 — TASK FORCE RECOMMENDATIONS

I. INTRODUCTION ‘ 1
A, TASK FORCE INTERIM REPORT ....coettrieteiisssessrarsssnsssssssssasssssesssssssesssssssssensassssssasss i snsssnsasnssssanusssssssessssssnstmmosasntorssarasns 2
B. 1994 LEGISLATION .eveceuctemesessssrsesnsesrersrenssssassrsssassessess reresssassramsons sosismssssssssssssssonsasssnass et e sarns s na s 2
1. Changes in AdMIiRISIPQEIVE PTOCEAUTES................oocooeeeeeet et ttsen s st 2
2. Changes to Environmental and Land USe Lo ...t sttt s sisenase s sn s assnae s 3
C. 1994 TASK FORCE ACTIVITIES ..occcctsismerimnsssmsesssssumsssassrsnstsresssmsensssssasssassssssass eerrerstsnetentr et SRR |
D. SUMMARY OF FINAL RECOMMENDATHONS ,1vcciiiiciiiraiaassasesasnasssnsssntessnsmassasetisssstasansassssnnsenssasomsessssanssssnnrantessessssansenser 4
1. Land Use Planning and Environment@l Poligies..........ccvonreecerncnssninsoses rrestesemnreneseeneteneereneeneeneberaresrerens 4
2. Alternative RegudQtory ADPFOACRHES .......c.cvveeueevevitimcssiess s sssicrsss s arssssss s eese ot it st sas st st st st st sasas s eaaat st smnanamemnane 4
3. Rules Review.......cooeeiieciierieeirisssrnnenns Feeesueesranesmateesseesmmeanesseesbeeisninstioseasaestttesteesr s L et raaree s ANt an et s nmne s nne e 5
IL SEPA AND LAND USE PROCEDURE REFORM 6
A, BACKGROUND ...cccvsessrersrrermnansmsassssnsnsansrssmsmmmsssssnsssssts ssssssssssssesasstsssanssnssssess S04 4bess snssns sesansusesinssessannasnnsesnsass remeessaeninens 6
B. RECOMMENDATIONS...cccoresistasssisssssmrsssssssssssenssrsnssisserassssninestsnsasassssemsatasas e sissasens e srbsansssensasssss st asesssnsasssssnnsesasarsnnsnsnas 6
IH. ALTERNATIVE REGULATORY APPROACHES ‘ 8
A. MAXIMIZING VOLUNTARY COMPLIANCE ............ erarErTTesEeeserErerEerIEYEos e iatateassReLe st NeAREia e eANASaNaReNNRA TNt ns s anner ara se s sanaran 8
I RecOMMERAALION L....c.oooeeeii ettt et s et st s s s s em e se e ae st e e e Raad ek e et s n e e e s he s nnr e nrana e 11
2. Recommendation 2............oeecevennccnannnnn. ereeeretai e e st eae e aerean Caereestessetesaeseeantatonan stesatescesteaceenan e raasareeanes 12
3. ReCOMMENALION 3......covvetiiteecsiciersrsrsisssnass asseasssame s e amrasesataseamear st aestseesneamsanam e e imbd s bR s b s pat s hbA b aE b b dmcns e en st nnnnn 13
4. ROCOMMENGALION B rsreeseeresssrasastererssasssrssseresaressasnsassereasee st sensasasasasnecenraseane rereernreer et n et enitans 14
5. RECOMMERARIION 3.ttt sttt e s e s s s 14
B IMARKET INCENTIVES.. cuetetesertessrersesmsesmssesessemsassas sssest stessonsassess seesasssass sessassmsassbssssssssssesssassnessssnssnninssassrsssssssssss ssssssns 14
1. RECOMMENAALION.c.......ererericiiisicvsisi s as e ae e e b e R S48 bR et b 0s 14
C. CERTIFICATION OF PROFESSIONALS IN THE IMPLEMENTATION OF STATE CODES ...eoeccoeecis e siicsstsssssssctsrencasnrenenerse 15
1. RECOMMEIAZEION. c..veeee et e e ettt ss b e st an s e ame st st ia s s mem s e sa b L o Ae s n e s A e bens s merR s e s s eanbabbaa s mremean 15
2. Discussion: Background......... eeeremeartniseeeniriReatteisiteneeasteasisarane b sestieAteenEnEnEeR et e b e Rt b £ eA e AT ARt ebe s A SR ar e e rennnans i6
3. Recontendation. ............c..ccoovreiiiiiiiimciiiiiiecieccc s ciisasssiassiians esaneareeesiesenesresesianneeaerresrenreaserssiassereseeaniesaress 18
D, ALTERNATIVE RULE-MAKING.....c.cetemrmermcmreraeasssnensersmssmssasesssesinsrssssns sassessenesmssas et esetataba st sastasasabatabnssssasasassmtntnmrores 19
1. Negotiated FUIE-TNARING ...t ctsttssssss s st sa e eaa s srmsrme st s b et et R b b b e 19
2. Pilot rule-making ........ rerernest et sReat s eeeat et eafarresaeeatatfoeemt et et ar s roAatk reAtae e eA e L SR SR L e d SRR e aAn AR L e d e b e nm e e e nana e 2i
IV. RULES REVIEW 22
A, BACKGROUND ....couveriurmssesstsssiassstssnssessmsssssseseressmsssasessssassasasesrmsmnsssssass reteese e s RS RSt e e 22
1. Identifving rules PEGUITING FEVIEW.............co ettt ettt s s sss e st e e s e s r s st e sr e e s s annsent s 22
2. Developing a mechanism for requesting that @ rule be revVieWed.........vvveeeeeeeeeeeieicceeeee s 22
3. Developing a streamlined process for repealing FUles. .........vevecveevevececiccevstiminiss sttt 23
B. OBJECTIVES OF THE RULES REVIEW SUBCOMMITTEE ........coceuesversesatsseresesmersnssnmemssssasssssasossassnsssssssasssessrsanseessrasssmensn 23
1. OBJECTIVE I: DEVELOP 4 PRIORITIZED LIST OF RULES FOR REVIEW ...t 24
2. OBJECTIVE 2: DEVELOP A MECHANISM FOR REVIEWING RULES. ... 26
3. OBJECTIVE 3: DEVELOP 4 HOQUSECLEANING MEASURE .......o..coivemcesnririssesisssnssnosssrssissssss e sssssnsens 29
C. RULE ADOPTION FACTORS AND SIMPLIFICATION OF PROCEDURES.......crceceresssacssnrrsrarersentisssnsiassintonssscsansassscssssnnsss 30
V. INTRODUCTION 34
VL. INTEGRATION OF PLANNING AND ENVIRONMENTAL REVIEW 36
A. ENVIRONMENTAL REVIEW OF COMPREHENSIVE PLANS, SUBAREA PLANS, NEIGHBORHOOD PLANS, AND
DEVELOPMENT BEGULATIONS ..ottt ctin e sc sttt st be s bt bd b b e s a4 0 s di s b e RR s R s nR R smRT RR e e b e ana e e s s eabassbsbastin 36
B. IMPLEMENTING INTEGRATED PLANNING AND ENVIRONMENTAL REVIEW WITH PERMITTING. ....ccovveeerecneemuranserenne 37
C. ASSURE THAT LOCAL GOVERNMENTS HAVE FUNDING TO PAY FOR INTEGRATED PLANNING AND ENVIRONMENTAL
REVIEW. ...voveuesemeamcusssssemseststosssnnt stssasbestomstasastecss et amnsenbubssebe shssnasssmnsins hsts b sbesnssssansmass semt shmanessamrere hersbatasasssmrassarmrassassssan 39

FNLWCVR2.D0C  1/3/95. Page i



D. IMPROVE PUBLIC PARTICIPATION IN THE DEVELOPMENT OF COMPREHENSIVE PLANS, SUBAREA PLANS, AND

NEIGHBORHOOD PLANS.....ccocrercrtrrtsetesinsierirsneressmessssssssssssasssssss e sams e semsasssssssss st sosemsmsaneresesssssemtasesssssssssnsemsssssssrssssss soss 41
E. INTEGRATE THE GROWTH MANAGEMENT ACT AND THE SHORELINE MANAGEMENT ACT. ....vvoeeerescesssssssesssssssens 45
F. CLARIFY THE DEFINITION OF “DEVELOPMENT REGULATIONS” UNDER THE GMA TO EXCLUDE QUASI-JUDICIAL
PERMITS AND APPROVALS ON SPECIFIC PROJECTS. c..evueesecsssseisiaeersrssssenssessssnsssnssams sessmasecssons sesmesessssessnsssssmesoommssmsssssmsne 46
VIL PERMITTING ' 46
A. LOCAL GOVERNMENT CONSOLIDATED DEVELOPMENT PERMIT PROGCESS. e cevceecereeeeeeeesseesssssssnssssmsssssessesssssessese 46
B. COORDINATE STATE AND LOCAL GOVERNMENT PERMITTING ACTIVITIES ..eoveeecreereseeeseesssesevenessossssesosss sssssssssessens 49
C. TIMELINES FOR LOCAL GOVERNMENT CONSOLIDATED PERMIT PROCEDURES. «..uvceueeereeseersseerereressnrsssssesssomssessoesssos 50
D. MITIGATION/DEVELOPMENT AGREEMENTS. ......cccoiermermsesssrsressessssssstemss setassansenrensssessmseninesssesesersresssssssseserssssmsmssnsnson 51
VIII. APPEALS AND LITIGATION : 51
A. REVISE JUDICIAL REVIEW OF PERMIT DECISIONS TO PROVIDE CONSISTENT, PREDICTABLE AND TIMELY REVIEW
PROCEDURES .uvceeerecassracmsssemssnsonsesansssenssssessessrsbernrs s rosssessessesssassansnss ss sams esess sasaassesmarsressessenses sessssessrsnsnsssssmes e ssssessssasse 51
B. EFFECT OF PLAN OR DEVELOPMENT REGULATION INVALIDITY .....eeiuvireeeeemsresseesseretesssseervsssessssesssesossomsssmssomssns 51 -
C. SHORELINES HEARINGS BOARD PROCEDURES. .......c.cccorimetirrerssmsressessssssmsecseesesesmssssomessss sessssasessssssanssevssssssssosans sesssscs 52
D. REVIEW OF SHORELINE MASTER PROGRAMS AND AMENDMENTS ....covvorereemecerneessnes eeeeees . - 52
E. REASONABLE ATTORNEY'S FEES AND COSTS....uoemeeeveeeeeeaeserenesvsssssssssessessesssssnn eteeverrearereeeratveetaane. s neebeasanenaatan 53
IX. OTHER RECOMMENDATIONS .53
A. FURTHER GMA REVIEW AND EVALUATION. .....ccovtviireeiiisnssinmssnscesseses sesssasssstsememrerranersses aressssssnnssssssssessesmnesmsssens 53
X. ISSUES NOT ADDRESSED : 54
A, IMPACT FEES AND CONCURRENCY ....ocveiiieirrerrersressserssssssssssasssmsssmmss sase st semessstasserssss resesss sssss sesssmmsssessessesomsssesssssss 54
B. CLASS IV GENERAL FOREST PRACTICES PERMITS .....orvvoevrereserreeressessras s semasssssssssnsssamessssrsrssrssssseessssesssasseseesssssssns 54
C. ROLE/PRESUMPTION OF THE GMHBS....... e ihetiresreriseeetasettinneTeeTr ey aTeT i AL aEanr et srasaaren. e aaS SR as SOt be Aok s erert s roeenneraesans 54
D. HYDRAULIC PROJECT APPROVALS ...coirrivrtrrassnsssesessmsssmsessessssssssssossssesnsonnesses snos ssssasessmsess semessssssssmsss e vasesesssseoseemsmses 55
E. STATE WETLANDS INTEGRATION STRATEGY ....ueovrremcenirirercoemsarsssssesesetsssassssnsesrassssssrassssssrstssatusssommsasmsesesessassssssen 55
APPENDICES

Task Force Interim Summary & 1993 Interim Report
Side by Side, Governor Lowry’s Veto Message
June 1994 Executive Order '
Public Hearing Summary
. Technical Assistance - Maximizing Voluntary Compliance
Agency Approval for Flexibility
Administrative Procedures Act Amendments
. Negotiated and Pilot Rule-making
. Standardizing Process for Petitions for Rule-making
. Rule Adoption Amendments
N Expedited Rule Repeal Procedures
H. Standardized form “Petition for Repeal or Amendment of an Administrative Rule”

@nmpoh»

FNLWCVR2.DOC  1/3/95. : Page ii



Volume |

Task Force Recommendations

l. Introduction

Governor Lowry created the Governor's Task Force on Regulatory Reform in August, 1993,
through Executive Order EO 93-06. Charged with finding ways of simplifying the state’s
increasingly complex and sometimes overlapping rules and regulations, the 21-member task force
was guided throughout its study by the views and concerns of hundreds of Washington’s citizens.

The panel looked for ways to make state regulations more reasonable and easier to understand.
They considered options for better coordinating the regulatory process so that people don’t have to
retrace their steps for different agencies. And they looked for ways to make the regulatory system
more cost-effective.

The result is a set of recommendations that balances a critical need to protect our state’s

environment and the health and safety of its citizens with respect for the concerns of the

. businessmen and women who abide by those rules. Ultimately, true regulatory reform will not only

provide for the coexistence of vital protections and a robust economy, 1t also will untangle the web
of rules and regulations that carry us there.

Specific objectives the Task Force was asked to address include:

¢ Linking growth management processes and environmental review requirernents in a way that
fosters environmental protection, planned growth, and sustained economic development.

o Better coordination of regulatory actions within agencies, between agencies and among various
government bodies.

o Improving the permit approval process without undercutting environmental protections.

¢ Considering changes in the state's Administrative Procedures Act or related statutes to
encourage more reasonable, efficient, timely, cost-effective and coordinated rule-making and
adjudication. :
The Task Force considered many ideas brought by the members of the Task Force, interested
groups representing business, consumer groups, and environmental and labor organizations.
Many individuals participated actively in the work of the Task Force, attending public meetings
and offering suggestions. The Task Force discussed many issues, however time constraints
limited addressing all of these proposals. This report summarizes our contribution to this broad
issue, but we hope that discussions revolving around improving the regulatory system will
continue.
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A. Task Force Interim Report

In December, 1993, the Task Force released its intetim report to the governor, fodusing on issues
that could be resolved in time for the 1994 legislative session. Much of the group’s early effort was
designed to lay the groundwork for long-term solutions, eventually paving the way toward final

recommendations.

Initial recommendations included:

o Ensuring that state agencies and the Legislaturé are made aware of the likely effects of
regulatory decisions.

¢ Reducing paperwork and providing people with more technical assistance.

o Simplifying the appeals process for decisions made under the state’s Growth Management Act
(GMA) and the State Environmental Policy Act (SEPA).

e Exempting cleanup operations that fall under the Model Toxics Control Act from the
procedural requirements of other state environmental laws.

o Strengthening legislative oversight of new rules and setting up guideliﬁes to review existing
rules.
¢ Encouraging more specific legislative guidance on existing policies.

(The Task Force's interim recommendations are summarized in Appendix A. The full text of the
Task Force’s Interim Report is avaitable from the Task Force office.)

Parts of the interim report were introduced as legislation during the 1994 session, and on April 1,
1994, Governor Lowry signed into law SB 6339 and HB 2510 (partial veto). (Appendix B
summarizes the 1994 legislation and the governor's veto message)

B. 1994 Legislation

The law provided for the following improvements.

1. Changes in Administrative Procedures

e Prior to final adoption of a rule, an agency must prepare a written summary of all comments
received on the proposed rule, and must substantively respond to those comments.

» Agencies must file a notice of intent to begin rule-making at the beginning of the rule adoption
process, and must use alternative forms of rule-making -- such as negotiated rule-making, pilot
rule-making and other alternative procedures — in the rule development process.

o A lower threshold for deciding when small business impact statements are required means that
agencies must analyze small business impacts on more rules.

¢ Joint Administrative Rules Review Committee (JARRC), the legislative committee that
oversees agency rule-making, may now determine that an agency rule does not conform with
legislative intent or that it violates procedural requirements.
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2. Changes to Environmental and Land Use Law

o Local governments must set time periods for action on permit applications, and must notify an
applicant within 20 working days whether an application is complete and, if not, what is
necessary to complete the application.

o Local governments may authorize the direct appeal of SEPA procedural decisions to superior
court, saving time and expediting appeals.

¢ Growth Management Hearings Boards can use more hearing examiners.

o SEPA appeals on comprehensive plans and development regulations must be filed within 60
days after a plan or regulation is adopted. Growth Management Hearings Boards can now hear
these appeals.

e Actions taken under the Model Toxics Control Act do not have to meet the procedural
requirements of other state environmental statutes. The substantive provisions of those statutes
still apply.

In June 1994, the governor issued an executive order aimed at fulfilling other recommendations of

the Task Force and furthering his initial goals. (Appendix C)

C. 1994 Task Force Activities

‘Following its initial set of recommendations, the Task Force created three subcommittees to work
on specific issues.
e The SEPA/Growth Management Subcommittee looked at ways of linking SEPA, GMA, the

Shoreline Management Act and other land use and environmental laws, and also explored ways
of better integrating the environmental review process and the development permit process.

s The Altemative Approaches Subcommittee examined technical assistance needs and ways of
ensuring voluntary compliance with rules. This panel also looked at the possibility of certifying
non-governmental professionals to help ensure compliance with various rules.

o The Rules Review Subcommittee created a plan for reviewing existing rules and a simplified
process for repealing outdated rules. :

Public Involvement

The Task Force made every effort to solicit the opinions and ideas of interested parties. Initially
inviting experts to address the group, the panel later heard hours of testimony from those on the
front lines of the state’s regulatory system: the public. At every Task Force meeting, time was set
aside for people to share personal tales of navigating the regulatory maze and offer suggestions for
improving the system.

In addition, each Task Force subcommittee enlisted the help of numerous interest groups. The
Rules Review Subcommittee held four public hearings around the state to discuss rules that had
seemed particularly difficult to carry out. The subcommittee also sent questionnaires to thousands
of people. A summary of those responses is included in sectionIV.

Page 3



Once each of the subcommittees had completed draft recommendations, the Task Force held five
more public hearings around the state. The greatest number of responses concerned the
SEPA/GMA portions of the recommendations. The Task Force subcommittees, particularly the
SEPA/GMA group, considered and incorporated many of the changes suggested by those who
testified. A summary of public comments is included in Appendix D.

The Task Force and its subcommittees benefited from the skills and talents of numerous people
during the course of this study. Literally hundreds of people representing a wide range of interested
groups were actively involved in developing recommendations that are presented in this report.
They were critical to the completion of this work and the Task Force would like to express its
gratitude for the time and effort made by everyone involved.

D. Summary of Final Recommendations

1. Land Use Planning and Environmental Policies

The Task Force is recommending changes to the land use planning and permitting process. The
recommendations are the first step toward a planning, permitting, and environmental process that
will maintain and enhance the state’s environmental quality while allowing development to occur
more efficiently. The Task Force’s recommendations include:

» Combining land use planning and environmental review and providing funding to local
governments to do this work.

¢ Providing more legislative guidance to local governments as they protect critical areas.

e Allowing development proposals to rely on comprehensive plans and development
regulations to provide mitigation for specific environmental impacts. Additional
environmental review and mitigation would only be required to the extent these tools are
inadequate to address site specific issues or were not addressed in the comprehensive plans
and development regulations. '

¢ Requiring local governments planning under GMA to develop consolidated permit processes
and establishing a maximum period of 120 days after a complete application is filed for a
local government planning under GMA to make a final permit decision.

¢ Requiring the state to provide a consolidated permit process.
» Requiring the Shorelines Hearings Board to issue decisions within 180 days.
» Simplifying the procedures governing judicial review of local government land use decisions.

¢ Establishing a study commission to review the effect of the Task Force recommendations and
examine additional improvements.

2. Alternative Regulatory Approaches

The Task Force is recommending several changes to the way the state conducts its regulatory
activities. The recommendations will allow state agencies to focus on the most important
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problems without sacrificing public health or safety The Task Force s recommendaﬁons
include:

e Requiring state agencies to provide technical assistance to help people comply with
regulations, The Departments of Ecology and Labor and Industries will provide technical
assistance before issuing penalties. The Departments of Revenue, Labor and Industries, and
Employment Security will use targeted education efforts and other similar programs to help
people comply with tax and premium payments programs.

o Creating a process within the Department of Labor and Industries that would allow certified
non-governmental professionals to verify code compliance for some projects. The state
Board for Registration of Professional Engineers and Surveyors would identify applicable
inspections and compliance programs within their jurisdictions. ‘

o Simplifying the use of alternative rule adoption processes, such as negotiated nﬂe-making
- and pilot rules. '

o Extending the use of alternative dispute resolution to resolve inter-agency disputes and rule
adoption disputes. ,

3. Rules Review

The Task Force is recommending changes to the rule adoption process that will address some of
the most common complaints about the regulatory process. These recommendations strike a

- careful balance that will require agencies to more carefully consider significant rules they adopt
while allowing them sufficient flexibility to make the decisions they need to make. The Task
Force’s recommendations include:

e Creating a new set of factors to be used by major agencies requiring z detailed analysis of the
need for and impact of significant legislative rules. - Agencies affected would be Labor and
Industries, Ecology, Employment Security, Revenue, and Fish and Wildlife. Rules of other
agencies could be nominated by JARRC for the more detailed analy51s Agencies may
require other rules to be analyzed under these provisions.

¢ Developing a clear, consistent mechanism that would allow a business or individual to ask an
agency to review an existing rule that may be outdated, ineffective or duplicative. An
agency’s response could be reviewed by the governor.

o Simplifying the process for repealing outdated rules and for adopting or amending minor or
insignificant rules.
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Il. SEPA and Land Use Procedure Reform
A. Background

During the past 20 years, most environmental analysis of land use decisions has fallen under the
State Environmental Policy Act. In the early 1990s, the state’s Growth Management Act raised
expectations that land use planning and environmental review could perhaps go hand-in-hand.
Unfortunately, GMA has proven more difficult to implement than its proponents had anticipated.
Local governments have spent countless hours trying to create comprehensive plans and
development rules.

Improvements to the land use planning system wiil take time. However, these recommendations
offer an important first step toward a more unified land use planning system; one that treats
environmental review as part of the planning process.

This section summarizes a larger, separate report, titled Volume II - SEPA and Land Use
Reform. That report is also part of the Task Force’s final recommendations. Legislation

implementing these recommendations will be available in early January.

B. Recommendations

¢ Integrated Land Use Planning and Environmental Review. Local governments planning
under the GMA should make environmental review a key component of the land use

planning process.

» Legislative Policies and Goals for Development Regulations Protecting Critical Areas.
The GMA requires all cities and counties to designate and protect critical areas, including
wetlands, aquifer recharge areas, frequently flooded areas, steep slopes, and fish and wildlife
habitat. Because of the state’s interest in protecting these critical areas, the Task Force
believes the GMA should provide more specific policy direction to local governments and to
the Growth Management Hearings Boards.

» Development Regulations and Environmental Review. Many local governments have
adopted development regulations that provide for environmental review and mitigation. An
applicant for a project that complies with these development regulations should not be
required to duplicate environmental review or to provide additional mitigation under SEPA if
these same environmental impacts are adequately addressed by the development regulations
or by the applicable comprehensive plan policies.

¢ Funding for Integrated GMA Planning and Environmental Review. Project applicants
currently pay for most of the environmental review costs connected with development
activity. However, a more integrated land use planning and environmental review process
will require local govemments to pay for environmental review costs even before projects
have been identified. Local govemments will need a source of funds to pay these expenses
and a means of being reimbursed for money already spent. A state revolving loan fund
should be set up to provide a reliable funding source. Local governments should be given
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authority to assess a fee on each project applicant to recover the costs of a review that
benefits the applicant.

Enhanced Public Participation. Local governments should encourage public participation
in the planning and decision-making process through a variety of innovative techniques.

Integration of the SMA and the GMA. The Shoreline Management Act (SMA) is a
specialized land use planning statute that is not referenced in the GMA. To better integrate
these two policies, the planning portions of local government shoreline master programs
should be brought into the comprehensive plans adopted under GMA. The shoreline program
would be a separate element of the plan. Development regulations adopted under the SMA
also would be incorporated into and made consistent with the development regulations
adopted under GMA. Because of the state’s interest in shorelines, the state Department of
Ecology would continue to review and approve the shoreline programs. The permitting
process for substantial development permits covered by the SMA also would be modified to
coordinate with the consolidated local government permit process.

Consolidated Local Permit Process. Local governments planning under the GMA should
have a consolidated permit procedure and environmental review should be integrated with
project review. Currently, different types of local government permits require different
procedures, each with its own timelines and hearing and notice rules. In addition, numerous
opportunities exist for appeal of local government permit decisions. All reviews, hearings,’
and decisions on a permit application should be consolidated into a single process. At the
option of a local government, hearing examiner decisions should be appealable directly to
court. Finally, local governments should generally make a final decision on a development
permit application within 120 after the application is complete.

Coordinated State Permit Procedure. A state permit coordination process should be
established to replace the existing statute. Under this procedure, an applicant for state
permits would apply to the Department of Ecology for permit coordination. Ecology, or
another more appropriate lead agency, would actively manage state permit responsibilities,

. but would not have the authority to make decisions for other state agencies. The lead agency
would convene a meeting between the applicant and the agencies with permit responsibilities
and establish a workplan. A state agency that fails to meet the agreed-upon deadlines would
have to reimburse any fees paid by the applicant to that agency. If local government permits
are involved and the applicant asks the local government to join the process, the state
agencies will be required to coordinate their process with the local government process. The
applicant will be required to pay the lead agency’s costs in coordinating the permit process.

Judicial Review Reform. The statutes governing the appeal of local government land use
decisions must be clarified. Currently, much confusion and uncertainty surround the appeals
process, with many opportunities for mistakes. All appeals of the local government decision
should be consolidated into a single appeal proceeding of the local government decision.
Reasonable attorney’s fees should be awarded to the prevailing party at the Court of Appeals
or Supreme Court if the party also was the prevailing party at the local government level and
on superior court review.
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e Shorelines Hearings Board Reform. The Shorelines Hearings Board should issue its
decisions within 180 days.

o Study. To continue the momentum which has developed for reforming and improving the
state’s environmental and land use statutes, the 1995 Legislature should establish a task force
to focus on these issues. The task force also should evaluate the implementation of the GMA
and the effectiveness of the Regulatory Reform Task Force’s reforms, and explore the need

for a state land use code.

lll. Alternative Regulatory Approaches

A. Maximizing Voluntary Compl:ance

Background

State agencies regulate businesses and individuals for a wide range of public purposes.
Unfortunately, many of those at the receiving end of these regulations see the rules as little more
than something that “happens to” them -- with swift penalties if they fail to comply. All the

. while, the state’s laws and regulations are becoming more numerous and complex, and often

- more confusing.

Easing the adversarial nature of regulation was a key goal of the Task Force. One suggestion
calls for more education and technical assistance as a way of encouraging voluntary compliance
with laws and regulations. Penalties would generally be reserved for more serious or repeated
violations, as well as to assure that those who voluntarily comply with the law are not placed at a
competitive disadvantage.

The underlying premise of this idea is that most businesses and individuals will take action to
comply with agency regulations if they are aware of and understand what they are required to do.
‘Washington's citizens and businesses place a high value on preserving the quality of life in this
state. Conflict about regulation and enforcement can be reduced and the effectiveness and
efficiency of regulation can be increased if, for less serious violations, agencies will explain the
nature of any deficiencies, provide technical assistance on how to comply, and allow a
reasonable period of time to correct the violations. This emphasis on education and technical
assistance should be expanded throughout state agencies. :

A prime example of success is the state Department of Ecology’s "Shopsweeps" program -- a
voluntary program that provided technical assistance on the proper management of hazardous
wastes in automotive repair shops. In cooperation with the industry, Shopsweeps representatives
visited more than 1700 shops during 1992 and 1993. The visits averaged 45 minutes each,
compared to about 60 hours required for formal hazardous waste inspections. Revisitsto a
- random sample of shops showed that 97% had complied or tried to comply with at least one
recommendation made during the first visit. Of all recommendations made durmg the visits,
61% had been complied with by the shops. :

The following chart details some of the state’s current levels of technical assistance and imposed
penalties for four state agencies. Significant agency resources are devoted to these activities,
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with many points of contact between the agencies and those they regulate. Many of these
contacts are focused on assisting with voluntary compliance, but also include involuntary
inspections, investigations and audits.

Page 9



Agency
Ecology

Labor and Industries

Revenue

. Employment Security

Agency .
Ecology (FY 93)

Labor and Industries

(FY 94)

Revenue

Employmeﬁt Security

CURRENT TECHNICAL ASSISTANCE PROGRAMS
INDIVIDUALS/BUSINESSES REGULATED

Number
Wastewater Discharge : 2,932
Air Emission Sources 7,366
Agricultural Burning Sources 5,453
Dangerous Waste Generators/Handlers 18,600
Underground Storage Tanks 13,338
Contaminated Sites 5,300
Well Drillers 1,350
Industrial Insurance and 150,000
Worker Health and Safety :
Registered Business Taxpayers 420,000
Registered Employers ‘ 155,000

li
COMPLIANCE ASSISTANCE ACTIVITIES

Assistance Activity Number Resources
Technical Assistance Site Visits 5,334 35 FTEs
Workshops and Conferences 360 16 FTEs
Targeted Assistance Campaigns 75 20 FTEs
Telephone Hotline Assistance 136,270 9 FTEs
Technical Assistance Publications 375 14 FTEs
Letter/Telephone Assistance 123,730 62 FTEs
Safety/Health Site Consultations 1,600 36 FTEs
Private/Public Health Consults - ‘ 288
Private/Public Safety Consults 551
Workshops 154 43 FTEs
Off-Site Assistance (e.g. mail/phone) 8,392 '
Taxpayer Services Division - Various services including targeted
information campaigns, publications, direct responses to inquiries by
information specialists, telephone service center, and speakers bureau.
FY 94-95 division budget is $5,221,969.
Field Office Taxpayer Services 27 FTEs

Education/Assistance by Tax Officers . 23FTEs

Employer education activities include: 20 UBI training workshops each year,
information packets for new employers, informational mailings, providing
speakers for business meetings, and training workshops conducted jointly with
the IRS. No data on the resources devoted to these activities is currently
available. '
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COMPLIANCE INSPECTION/AUDIT AND
ADMINISTRATIVE PENALTY ACTIVITIES .
enc - Activity umber

. Ecology (FY 93) Inspections (many also include assistance) 8,391
Complaint Responses : 7,923
Administrative Penaities Issued ' , 105
Labor and Industries Elevator Inspections ' . 6,300
] FY 93) Construction Inspections ' 26,210
E Electrical Inspections 232,000
) Plumber Inspections 3,067
Boiler Inspections _ 21,425
Enforcement/Insurance Collection Audits (FY 94) 2,000
WISHA Health/Safety Inspections 5,400
WISHA H/S Inspections with Violations 4,964
WISHA H/S Inspections Resulting in Penalties 2,252
Violations Cited from WISHA H/S Inspections 13,683
WISHA H/S Violations with Penalties Assessed _ - 4,940
Revenue Field Office Tax Discovery/Compliance Officers 118
' Field Auditors (In State) _ 215
Business Tax Audits (FY 94) 9,000
Combined Excise Tax Returns (FY 93) 1.6 million
Excise Tax Return Penalties (most self-assessed) _ 112,000
Excise Tax Return Penalties Waived (on request) 7,500
Employment Security Employer Audits 3,028
(FY %4) Number of Audits Resulting in Tax Increase 578
Number of Audits Resulting in Tax Credit 374
Penalties Assessed Resulting from Audits $67,219
Total Penalty Waivers Allowed/All Taxes $353,442

1. Recommendation 1

e State agencies should provide education and technical assistance to increase voluntary
compliance. Agencies with regulatory enforcement authority should maximize voluntary
compliance by offering technical assistance, which includes:

1. information on the laws, rules, compliance methods and technologies applicable to the
agency's programs;
2. information on ways to avoid compliance problems;
3. assistance in applying for permits; and
4. information on the mission, goals, and objectives of the. program.

A technical assistance visit is defined as one that is either requested by a business or individual
needing help, or one that is declared by the agency at the beginning of the visit to be a technical
assistance visit (rather than an inspection or audit). During a technical assistance visit, the
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agency should inform the individual or business of any violations of law or rules, and shou.ld
provide help with compliance.

Following the visit, the individual or business should have a reasonable penod of time to correct
- any violations before being penalized. An agency may then revisit a facility and issue penalties
for uncorrected violations.

An agency should be able to take immediate enforcement action 1f one of the following
circumstances exists during any technical assistance visit:

1. The individual or business has previously been penalized for the same violation, or has been
given notice of the violation in a prior technical assistance visit.

2. The individual or business fails to remit previously-collected sales taxes to the state.

3. The violation has a probability of placing a person in danger of death or bodily harm; has a
probability of causing more than minor environmental harm; or has a probability of causing
substantial physical damage to the property of another.

2. Recommendation 2

¢ The Departments of Ecology and Labor and Industries should provide technical
assistance before issuing penalties. Although the agencies must retain enforcement options
for serious or repeated violations, an agency’s potential for imposing administrative penalties
should not inhibit requests for technical assistance or limit its ability to provide technical
assistance. This recommendation does not waive the need for compliance with the underlying
regulation.

Notice . If Ecology, during an inspection, or Labor and Industries, following a work place safety

and health consultative visit, becomes aware of conditions that are not in compliance with laws

and regulations enforced by the department, the agency should issue a statement to the

responsible party including at least the following information:

1. aclear description of the condition that is out of compliance, along with a specific
reference to the applicable law or regulation; :

. aclear statement of what is required to achieve compliance;

2
3. the date by which the department will require compliance to be achieved;
4. information on where to go for technical assistancej and

5

. notice of when, where, and to whom a request to extend the time to achieve compliance
may be filed.

Ecology’s statement would be called a notice of correction, while Labor and Industries’
information would be included in the consultative report. The Ecology notice should not be
considered a formal enforcement action, and should not be subject to appeal. Ecology should not
be required to issue a notice of correction during a technical assistance visit. Labor and
Industries must provide a copy of the consultative report to the business owner, who should then
make it available to the business's employees.
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Penalties. Ecology may impose an administrative penalty before issuing a notice of correction
and without allowing a reasonable time to achieve compliance under any of the following

circumstances:

1. The person has previously been penalized for the same violation. '
2. The deadline for compliance with a previously-issued notice of correction has passed.
(Ecology must have responded to any request for a review of the date by reaffirming the
~original date or by naming a new date). :
3. The violation has a probability of piacing a person in danger of death or bodily harm, has

a probability of causing more than minor environmental harm, or has a probability of
causing physical damage to the property of others in an amount exceeding one thousand

dollars.

The Department of Labor and Industries, following a work'place safety and health compliance
inspection, must issue a citation for violations of industrial safety and health standards. The
department should not assess a penalty during these visits if the violations:

1. are determined not to be of a serious nature;

2. have not been previously cited following a compliance inspection;
3. are not willful; or

4. do not have a mandatory penalty under state law.

Time for Compliance. An individual or business that receives a notice of correction must have a
reasonable amount of time to achieve compliance. Individuals and businesses that receive a
notice of correction may request an extension of time to achieve compliance.

3. Recommendation 3

Targeted education efforts and voluntary compliance programs should be used by some
agencies to achieve compliance with tax and premium payments programs. The state
departments of Revenue, Employment Security, and Labor and Industries should review their
policies concerning penalties and waivers for consmtency and effectiveness. These agencies

should:

Set up educational programs directed at those who appear to have the most difficulty _
determining their tax or premium liability. The programs should include targeted fact sheets,
workshops, and information on self-audits. Departments should consider presenting material
in conjunction with other agencies.

Develop and administer a pilot program for voluntary audits. Businesses should be able to
request voluntary audits. No penalties should be assessed against program participants unless
the agency determines that either a good faith effort to comply has not been made or the
taxpayer has failed to remit previously-collected sales taxes to the state. The person
conducting the voluntary audit should provide an audit report describing errors or omissions,
along with future reporting instructions. This program would not relieve a business from past
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or future tax or premium obligations. (L&I’s program would be limited to industrial
insurance.)

3. Review its assessed penalties to determine if they are internally consistent and whether they
provide for waivers in certain circumstances. Each department should report the results of its
review to the Legislature no later than December 1, 1995.

4. Recommendation 4

¢ The legislation to maximize voluntary compliance should requlre that its provisions
take effect as soon as possible.

5. Recommendation 5

¢ Washington state's commitment to these educatibnal_ and technicai assistance programs
should be advocated as a national model. This approach should not jeopardize the state's
ability to administer or benefit from federal programs.

Legislation implementing these recommendations is included in Appendix E.

B. Market Incentives

Background

Creating alternatives to the traditional "command and control" approach to regulation was
another goal of the Task Force. All too often, this conventional view turns simple regulations
into ever-changing catalogs of detail that are costly to develop and administer, difficult to
evaluate, and confusing to those for whom the rules apply. Also, this approach often creates
situations where following the rules takes precedence over solving real problems. Prescriptive
regulations also tend to foster an adversarial relationship between state government and the
regulated community.

Possible alternatives to the command and control approach include the use of market incentives,
outcome-based regulations, voluntary compliance and technical assistance programs (legislation
implementing the last points is included in Appendix E). A number of state agencies have
already enacted positive alternatives. On the federal level, success stories include environmental
programs such as 33/50 and Green Light which have greatly curtailed business-related strains on
the environment without the costly overhead of prescriptive regulations.

Successful alternatives demand that regulators work with those who are to be regulated as a way
of developing measurable performance goals and a plan for achieving them.

1. Recommendation

e The state should foster alternatlve approaches to regulation. Alternative forms of
regulation include market incentives, outcome-based regulations, voluntary compliance, and

Page 14



education. In practice, this recommendation could lead to a two-part state program charged
with creating a design for alternative approaches and the setting it in motion.

Drafting state policy. A new high-ranking policy-making body would guide state efforts, coming
up with a plan for regulatory alternatives and naming programs that should carry them out. One
of two groups could fill the lead role:

1. The Washington State Regulatory Incentives Council. Housed in the state Office of
Financial Management, this new group -- representing business, labor and the public --
would be appointed by the governor. At the direction of the council, public and private
groups would design alternative plans that stress market incentives over prescriptive
regulatory programs, focusing on ideas that would likely improve state government.
Proposals must have measurable results. Promising plans would be funded through a
program modeled after the federal Small Business Innovative Research Program. The
council would report annually to the Legislature. Or:

2. Washington Performance Partnership. Created in 1994 to improve the efficiency of state

© government, the Washington Performance Partnership is responsible for setting policy
(through its leadership council) and implementing those policies (through its operating
committee). The Partnership’s goal of designing a more efficient, “user-friendly” state
government would be well served by efforts to develop alternative regulatory approaches.
The panel’s responsibilities could be expanded to include review of alternative ideas.

Putting those policies to work. Part two of the plan calls for setting up special groups in a few
agencies that would actually make use of the new ideas. Some state agencies have already
explored alternative regulatory approaches, and should be encouraged to continue their efforts.
Other agencies would be added. An excellent example of this approach is the state’s Clean
Washington Center, which is located in the Department of Commumty, Trade, and Economic

Development.

The center’s mission is to boost demand for products made from recycled materials. As a result
of the group’s success in working with businesses, rather than imposing mandates, Washington
state is one of the best markets for recyclable materials in the country -- better than some states
that require manufacturers to use a certain percentage of recycled materials in their products.
Other centers based on this model could be located in the Departments of Ecology and Labor and

Industries.

C. Certification of Professionals in the Implementation of State
Codes

1. 'Reconimendaﬁon

The State Board for Registration of Professional Engineers and Surveyors in close coordination
with the Washington Association of Building Officials (WABO), the International Council of
Building Officials and other representatives of the municipal code compliance offices, should
identify inspection and compliance programs for which professionals with appropriate
qualifications could establish compliance with state and local requirements.
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To ensure that private sector certification of compliance with the applicable state code for certain
permits does not erode the flexible direction intended by certain policies and regulatory
programs, discrete permit programs should be examined to determine suitability for certification.
The board’s responsibilities should be expanded to identify permit programs suitable for the
certification program. Selection criteria could include:

1. Permits to be issued upon a finding of demonstrable compliance with specific and detailed

codes, standards or other detailed prescriptive criteria;
2. Permits which impose specific and detailed performance standards;
3. Permitted actions which are measurable, auditable, and which can be corrected; and

4. Permits issued by a single authority. Implement the certification program described in this
proposal. -

 The State Building Code, the Electrical Code, the Energy Code and the Mechanical Code are

perhaps the best examples of existing codes that could immediately be brought within the
certification program.

Codes or permits which are primarily intended to provide discretionary review of projects would
probably not be immediate candidates for the certification program but should be re-examined
periodically as experience and confidence in the program increase.

2. . Discussion: Background

Many examples exist of areas of municipa! review which may be suitable for review by certified
professionals. For example, some areas of the building codes -- e.g., electrical, plumbing,
Uniform Building Code (UBC) -- are reasonably clear and understandable and may be
interpreted consistently by trained professionals. And when found to comply with the codes as a
result of this process, building permits may be ministerially issued. Building designs are
prepared by engineers and architects who are responsible for the application of sound scientific
and engineering principles to design and construction tasks, as well as for compliance with
building codes. Engineers and architects are licensed by the state, most often as the result of
testing on their knowledge of scientific and engineering principles. The State Board for
Registration of Professional Engineers and Surveyors is responsible for the testing and licensing
of professional engineers and surveyors. The Washington Association of Building Officials,
associated with the International Conference of Building Officials ICBO), administers ICBO
tests and certification of personnel. This is a voluntary certification program for code
compliance competency for building inspectors, electrical inspectors, mechanical inspectors,
combination inspectors, combination dwelling inspectors, and plans examiners. Some cities and
counties contract with ICBO/WABO to conduct code compliance review on behalf of the
jurisdiction. Simply stated, this proposal would authorize, through appropriate supervision, the
private sector to contract for ICBO/WABO certified code compliance services and would require
licensure or certification of all code compliance reviewers, both public and private.

Examples of Current Programs Using Professional Certification. The Federal Aviation
Administration’s (FAA’s) chief mission and concern is the safety of the flying public. The
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standards imposed by the FAA have been characterized as among the most complex, most
dynamic, and most important to the public safety. Enforcement of these regulations is often,
however, delegated to employees of private companies engaged in the manufacture or
modification of aircraft as Design Engineer Representatives (DERs), Designated Aircraft
Maintenance Inspectors (DAMIs) and Designated Manufacturing Inspection Representatives
(DMIRs). Strict adherence to the regulations is maintained while allowing the private sector the
flexibility and incentive to improve current safety knowledge. The permitting process is greatly
enhanced and is more widely applied by the decentralization of enforcement while the public
trust is maintained by the FAA in the form of an auditing, training and certification role.

Another current example of this type of professional certification is the code review and
inspection program established to administer the Washington Energy Code, Non-Residential
Energy code program. In many jurisdictions, administrative permit processes can be swamped
by an increase in the volume of permit applications. Some departments have adopted ordinances
which allow the developer to pay for an independent plan examiner who is secured by the
jurisdiction on contract for the specific purpose of ensuring code compliance of the submitted.
proposal. This process expedites project review and allows expanded application of private
sector expertise toward ensuring that the public safety-is maintained.

Certification Program. The certification program would be a process separate from registration
and licensing. Those functions would continue to be performed by the existing agencies and
board. The responsibility of the existing State Board for Registration of Professional Engineers
and Surveyors, however, should be expanded to include the certification program for private
sector applicants and licensure for public sector applicants. Once a suitable permit program has
been identified as a candidate for this certification/licensure program, certification and licensure
of professionals could begin. The existing State Board of Registration of Professional Engineers
and surveyors should be directed and authorized to design, establish and administer the
licensure/certification program. The board should:

1. determine appropriate permit programs with which to begin the program;
2. identify the appropriate engineering, architectural or surveying disciplines;

3. design an appropriate test for certification, including professional ethics, but focusing on
testing of candidates for their knowledge of the pertinent code;

4, establish a program for periodic recertification by testing or other substantially equivalent
methods;

5. establish one or more panels, composed of one or more members of other professional .
- registration boards, or other qualified, experienced and registered professionals appointed and
assigned pro tem, to adjudicate disputes, appeals, and provide interpretations of code and
regulations; '
6. administer the certification program;

7. investigate and audit performance of certified professionals, as may be appropriate and
required to assure compliance with the intent of the certification program and to protect the
public interest; and '
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8. enforce the requirements of the certification program by investigation, hearing and
adjudication of complaints and disputes and order imposing penalties, fines, restitution,
suspension or loss of certification, or limitation of practice as may be appropriate. Authority
to use the provisions of the Administration Procedures Act for Brief Adj udicatory
Proceedings, RCW 34.05.482 and RCW 34.05,485 through 34.05.494, as presently adopted
by WAC 196-24-041, should be granted to the Board. A procedure would also be established
to provide rapid interpretation of disputed code provisions.

The Board would authorize and approve the appointment by ICBO/WABO of a Code
Interpretations Officer. This person would be available for prompt and informal advice about
disputed code provisions. If the parties were dissatisfied with the ICBO/WABO interpretation,
the Board would be authorized to provide a second, and binding interpretation by appointment of
a pro tem Board member, or by convening a panel of the Board. Appeals from the Board’s
ruling would go to Superior court. The Board’s existing authority would also be expanded to

- allow it to add members on a temporary basis for particular proceedings and to form itself into,
and act by, committees or panels.

Options

Because some permit applicants may choose not to use certified professionals or may desire
agency review of their permit submittals, the certification program should be offered as an option
to current permitting and plan review procedures, although governmental plan examiners should
be required to be licensed. In cases where local governments serve as agents of the state for
issuance of state permits, certification should be offered as an option to the local government.
Licensure of local government staffs could assist in protecting the public interest by ensuring that
the codes and rules of the state agencies were being applied in a consistent manner across
jurisdictional boundaries to the greatest extent possible. Because of statutory definitions,
“licensure” would be required of public personnel and “certification” would be required of
private sector personnel; the program would be the same.

Public Ass_urance

To ensure that the public health and safety is the priority of the certified professional, the
certification program should establish standards for, and authorize and direct the monitoring of,
performance by certified professionals. Use of certified professionals should also be controlled
to avoid manipulation by project applicants in a manner that may compromise the permitting
agencies’ public duty and regulatory responsibilities. As a first step, certified professionals
should be required to obtain and maintain Errors and Omissions Insurance coverage in an
appropriate amount. The existing statute of limitations of six years for construction, surveying
and engineering services (RCW 4.16.300-320) should be applied to actions of certified
professionals. Local governments should also be authorized to require certified professionals to
provide them with a Public Agency Official’s Bond, in an amount appropriate to the project
certified. In addition to licensing requirements, certified professionals should be required to be -
recertified periodically, by testing or other substantially equivalent means.
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3. Recommendation

State law would be changed to allow state agencies the authonty to rely on national standards
and external professional certifications where the integrity of state codes is niot violated.

Background

Some state agencies are required to certify that certain items or goods meet state standards,
which are sometimes identical to national standards. This means that regulated products which
meet national standards must be reviewed/inspected by state agency personnel to assure
compliance with state codes. National standards and consensus codes provide nationally
recognized safety standards and form the foundation for state regulations yet state agencies do
not always have the authority to accept national standards.

For example, the Department of Labor and Industries (L&I) must inspect and certify electrical
panels, electrical vauits, and other equipment and products manufactured out-of-state, even if the
plans, designs, manufacturing processes and final products meet national consensus codes.
Although L&I uses standards that meet or exceed national codes, the department does not have
the authority to accept certification that inspected products meet national codes as proof that the
product satisfies state code requirements. These state reviews and inspections inflate cost,
duplicate prior professional work and delay commercial activity, but do not result in enhanced

protection for consumers or the general public.

Additionally, L&I often times finds itself required to review the plans associated with the
construction or installation of products or equipment to insure compliance with state codes.
‘Often this results in one certified professional who works for L& reviewing the work of another
external certified professional. Factory Assembled Structure plan review is one example.

The Department of Labor and Industries should be given the discretionary authority to rely on
national consensus codes and external professional certification as proof that the design and/or
manufacture of regulated items meets appropriate state standards. Proposed legislation to
implement this recommendation is included in this report as Appendix F. :

D.  Alternative Rule-making

Senate Bill 5088, passed by the 1993 Legislature, encourages state agencies to come up with
innovative ways of involving the public in rule-making. Mentioned specifically are “negotiated
rule-making” and the “pilot rule” process. Negotiated rule-making, which recognizes the
political nature of the regulatory process, uses alternative dispute resolution to produce rules that
are supported by all concerned parties. Pilot rule-making is a term coined recently by the
Department of Ecology. It simply means trying out a rule on a small scale to test its workability.

1. Negotiated rule-making

Background

Negotiated rule-making in Washington state is hindered by three obstacles: the reluctance of
affected interests to participate; prescriptive statutory language that discourages agencies from
using the process; and inadequate resources. _
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Recommendations

* Repeal existing statutory language that describes negotiated rule-making. (RCW
34.05.310), and add a brief definition that captures the essential characteristics of negotiated
rule-making.

¢ Gain experience with negotiated rule-making by using OFM guidelines. Do not now
establish in statute a prescriptive framework for negotiated rule-making,

¢ Continue funding for alternative dispute resolution at the Office of Financial
Management to help agencies and the public use negotiated rule-making more efféctively.

¢ Help smaller agencies pay the higher cost of negotiated rule-making.

Encouraging participation. Almost by definition, subjects of negotiated rule-making are
controversial. The various parties usually lack a good working relationship. They may distrust
the agency or be skeptical about the prospects of reaching agreement with their adversaries. A
redefinition of negotiated rule-making would clarify that all parties share control over the
process. : ' o

Federal and state experience with negotiated rule-making demonstrates that the following
principles are essential to success:

1. The agency must be a party at the negotiating table; it doesn't just facilitate a consensus
among the other participants.

2. The affected interests must be sufficiently identifiable so that they can be represented in the
negotiations. If the interests are too diffuse, negotiated rule-making is not an appropriate

process.

3. Each interest (and the agency) must be supportive of the process. An agency does not
unilaterally decide to negotiate a rule, nor does a coalition of interests. :

4. There must be flexibility. The agency and other parties in each negotiated rule-making must
be able to design their own process for developing the rule.

5. The result is a proposed rule. However, if the process has been sufficiently inclusive, and if
all interests and the agency can support the proposed rule, the proposed rule will in all
likelihood become the final rule.

Prescriptive statutory !angu_ag‘ ¢. The question of whether to prescribe procedures for negotiated
rule-making in statute is one that several states and the federal government have been grappling

with in recent years. So far only Montana has followed the federal lead and established a
statutory framework for the process.

Washington has gone part way. Six subsections of RCW 34.05.310(2) set forth several
procedures for negotiated rule-making, but omit others, Furthermore, several subsections could
be read to contradict success factors embodied in the principles above: Subsection (iii) suggests
that the agency controls the process and indeed can initiate a negotiated rule-making even if
some stakeholders don’t support negotiation. Subsections (i) and (ii) do not specify who
“recognizes” the interests that can participate and who “authorizes” the spokespersons for such
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recognized interests. In addition, subsection (v) raises a legal question about the exteént to which
an agency can bind itself to a particular rule. (See Appendix G for text of these subsections.)

The goal of Task Force members was to encourage agencies and stakeholders to use negotiated
rule-making wherever the process is appropriate. However, rather than attempting to “fix”
 existing statute by adding more prescriptive language, the Task Force recommended replacing
‘current language with a brief definition that captures the principles outlined above. If.
prescriptive statutory language becomes appropriate in the future, it can be added after
Washington has leamed more about the process.

Providing Adequate Resources. Resources that may be needed for negotiated rule-making
include: education about what negotiated rule-making is; assistance with the convening of
negotiations; facilitators to manage the process; and additional technical expertise in the subject
of rule-making. The Office of Financial Management, through its Altemative Dispute
Resolution Project, is meeting the first two needs, but will end June 30, 1995 unless funded by

the Legislature.

The OFM Pro_]ect is training state employees who could be "loaned” by one agency to assist with
' another agency's negotiated rule-making. In some situations, however, an independent facilitator
may be needed to act as common staff; someone whom all parties can trust. Some agencies may
have adequate budgets for this, but others, particulatly smaller agencies, may not. It may be
desirable to establish a fund to support negotiated rule-making in these circumstances. In some
rule-makings, it also may be useful to have the assistance of an independent technical expert;
someone who has the confidence of all parties to act as a kind of fact-finder. Agencies may lack
the resources to hire such experts.

2. Pilot rule-making

Background

Pilot rule-making means simply testing the practicality of a rule. How well can the rule be
administered and what are the costs? Is it feasible for regulated communities to comply with the
rule? '

Although pilot rule-making adds an extra step to rule development, it is a step that can identify
problems before the rule is adopted on a larger scale. This saves time and money that would
otherwise be spent on rule amendments. Pilot rule-making can be used in conjunction with other
methods for involving the public, such as negotiated rule-making. It also can be used to improve

existing rules.

Recommendation

Clarify the Administrative Procedur.es Act so that:

1. Pilot rule-meking can occur at any time during the rule development process.

2. It is not necessary for all participants to reach consensus on all aspects of a pilot project, such
as testing protocols.
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3. Volunteers who agree to test a draft rule are not subject to enforcement actions if they are not
able to comply.

4. A volunteer who agrees to test an existing rule can be relieved from enforcement actions if
the agency determines that a waiver is in the public interest.

5. An agency may conduct a pilot rule process in lieu of meeting the SBEIS requirements of the
regulatory fairness act, providing certain conditions are met.

(The full text of proposed statutory changes on pilot rule-making is in Appendix G)

IV. Rules Review
A. Background

The Rules Review Subcommittee was formed in response to concerns, expressed by members of
the public, that some existing administrative rules are unnecessarily burdensome to those being
asked to comply. Members of the Task Force received complaints that rules are, among other

things:
1. Difficult to read or understand;

2. Written or implemented in a way that goes beyond the intent of the state or federal statutes or
rules; ,

3. Implemented or enforced inconsistently, or in an arbitrary and capricious manner;

4. Duplicative of, inconsistent with, or in conflict with other state, federal or local rules or
statutes;

5. Applied inequitably to public and private entities;

6. Excessively costly or outdated in the methods prescribed;

7. Not authorized, either because they had never had legal authority, or because the authorizing
statute had since been repealed or amended; '

8. No longer necessary.

9. Unduly burdensome when the requirements of several individual rules are taken to gether.

In reviewing these concerns, the Task Force agreed that it would not be sufficient to develop
criteria only for the adoption of new rules. Criteria for the adoption of new rules were
considered separately by the Task Force. To effect true regulatory reform, it is necessary to
- bring the existing body of rules into conformance with similar criteria over time,

The subcommittiee identified three factors which constitute major hurdles to such reform. This
report details the three major roadblocks which were identified, as well as the objectives and
workplan developed by the subcommittee to address them. :
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1. Identifying rules requiring review

While complaints about rules are generally valid, many administrative rules ARE clearly written,
necessary, authotized, and cost-effective. To effect a wholesale review, encompassing
problematic rules as well as those which are generally supported, would put an enormous strain
on agency and legislative resources. Regulatory reform should not result in the diversion of a
disproportionate amount of agency resources to rule review at the expense of service provision;
enforcement and other agency responsibilities. A rules review process should focus on rules

~ which are specifically identified as problematic. '

2. Developing a mechanism for requesting that a rule be reviewed

Existing state law provides limited means for members of the public to request review of a rule
in order to prompt amendment or repeal of those which are no longer appropriate. The
circumstances supporting the adoption or the implementation of a rule may change, but the rule
itself may stay on the books indefinitely. The Administrative Procedures Act (APA) provides for
a process (RCW 34.05.330) whereby any person may petition an agency to review a rule.
However, the APA provides no guidelines for determining if a review is appropriate, no direction
for petitioners to follow in submitting their concerns and no standards across agencies for the
completeness of a review. Further, there is no provision for an objective third-party assessment
of the agency's response.

In 1982 the legislature passed the Regulatory Fairness Act (Chapter 19.85 RCW), which

included a requirement that each agency review all of its rules by June 10, 1992. Based on the
subcommittee's telephone survey of rules coordinators in seven regulatory agencies, few agencies
complied with this requirement. Of those that did, the process resulted in little change to the
quality or quantity or existing rules. Furthermore, the process was a "one-time-shot,"” and did not
institutionalize a regular or systematic review process within agencies. (One exception is the
Department of Revenue, which reviews alt of its rules in a five-year cycle.) This provision of the
Regulatory Fairness Act was ineffective due to the lack of clear guidelines for agencies to use in
determining the extent of review that would be appropriate for each ruie, and the criteria against
which each rule should be evaluated.

3. Developing a streamlined process for repealing rules.

The APA makes no provision for repealing rules, except through the normal rule adoption and
amendment process. This process necessitates a notice of intent to adopt or repeal a rule, a notice
of proposed rule-making, and an opportunity for public comment. As a result, some agencies
leave outdated rules on the books, even though the rules are no longer authorized or enforced.
Continuance of such rules contributes to a climate of inconsistency and uncertainty in the arena

- of enforcement, and adversely affects the credibility of government.

B. Objectives of the rules review subcommittee
To address these three issues, the Rules Review Subcommittee established three objectives:

1. Develop a Prioritized List of Rules for Review. It is critical that the regulatory reform
effort address problems with existing rules. Requiring agencies to perform a wholesale
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review of all of their rules would not be a cost-effective use of agency resources. Agency
resources could be used to support regulatory reform more effectively if agencies had a list of
the rules which the public had identified as most in need of review. Determining the format
for soliciting public input, and compiling the results was our first task.

2. Develop a mechanism for reviewing rules. Developing a prioritized list of rules to be
reviewed, and forwarding such a list to the responsible agencies, would support the reform
effort by identifying the most problematic rules. However, without a standard mechanism for

- reviewing rules, the reform effort will not be truly effective. The mechanism must be
institutionalized to provide an ongoing review process.

3. Develop a simplified process for repealing rules which are clearly outdated . A
simplified process must be provided for the repeal of rules which are outdated, clearly
ineffective or no longer necessary.

1. OBJECTIVE I: DEVELOP A PRIORITIZED LIST OF RULES FOR
REVIEW

The subcommittee solicited public input regarding the rules most in need of review through a
written questionnaire and a series of four public hearings. The hearings were held in Vancouver,
Silverdale, Yakima and Seattle. Where people preferred to provide more detail than sohclted in
~ the questionnaire, we encouraged letters.

Questionnaire resuits

The subcommittee and resource team developed a questionnaire to solicit suggested rules for
review. The subcommittee distributed approximately 8000 questionnaires to associations, local
and state government entities, as well as individuals. Many business associations made
additionat copies and distributed them to their members. Distribution began in early May, with a
due date of July 31. To date, we have received 151 responses.

The questionnaire was divided into two parts‘ Part [ was designed to develop a prioritized list of
rules which agencies may be asked to review because of the concems raised by respondents. Part
I requested the following information:

1. The respondent's name and the name of their organization.

2. The kind of business, the size of the company, and the respondent’s position in the
orgamzatlon :

3. The general area in which the respondent spends the most time responding to rules, and the
- cost of compliance. '

4. The five rules which, in the respondent’s opinion, were most in need of review/revision.
Because respondents may not always know whether their difficulty stemmed from a statute
or arule, and because they may not be able to give the exact citation or title of a rule, we
permitted respondents to 1dent1fy problem areas by topic, e.g. “The rule Wh.ICh regulates the
hours that teens can wor,
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The second part of the questionnaire was designed to assist the subcommittee in understanding

more clearly what it was about a rule that caused difficulty to the industry or individual
respondent. Respondents selected the rule (from the list they had provmled in part I) which was

the most problematic, and provided:

1.
2.
3.

5.

The name of the agency enforcing the rule.
The organization's annual cost of compliance with the specific rule.

The degree to which the rule caused specific problems. The questionnaire provided a list of
12 frequently identified problems with rules, such as "the rule is difficult to read or
understand," "the rule requires a technology or process which is outdated, ineffective or not
cost-effective, " or "the rule is not enforced consistently." Respondents were asked to
indicate the degree to which they agreed with the statement, in order to distinguish between
concerns about the policy behind a rule, and concerns related to the way the policies were
being implemented through the rule.

Whether the respondent felt the rule should be repealed or changed, and the suggestions
about how the rule should be changed, to help identify possible alternatives to the rules
which may be more cost-effective, or more likely to achieve the intended effect.

Suggestions of ways that compliance could be made easier.

The following report summarizes the information provided in part I, to provide an profile of the
respondents.

Business Type ' Number
Accounting '
Alternative Dispute Resolution

Bank, Financial Services, Insurance

Municipal Corporation, port district, school district-
Non-Ferrous metal cutting

Non-profit or service organization

None spe01ﬁed

3
1
5
Cattle Ranch 6
Clinical/Laboratory Organization 1
College 1
Collision Repair 1
Consulting 5
Contractor 9
Dairy or Dairy Eqmpment 10
Developer 5
Dry Cleaner 1
Farm 9
Feed manufacture 1
Food processing 2
Government, city, state, county, federal 13
Hazardous waste services 2
Home day care 1
Health care facﬂlty, hospital 4
Indian tribe 1
Manufacturing 4
Marina 1
Mining 1
4
2
4
6
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Business Type Number

Noxious Weed Control 1
Nursery i
Orchard 14
Painting 1
Petroleum products H
Printing _ 2
Professional Employee Organization 1
Asphalt Mix 2
Sales 17
Trade Association 10
2

Transportation or trucking

FrOm Part IT, the following 10 areas of interest were selected most frequently when respondents
were asked to indicate the most problematic rule:

Ten Most Frequently Cited Problem Areas

1. Minor Work Rules 6. Air Emissions and Burn Bans

2. Pesticide Handling, Storage and Inventory =~ 7. Milk Inspection

3. Business and Occupation Tax 8. Dangerous/Hazardous Waste Regulations
4. State Environmental Policy Act (SEPA) 9. Septic Tank Rules

and/or Growth Management Act (GMA)
5. Removal of Agncultures Exemption from 10. Industnal Insurance Tax -

Safety Regulations

The low response rate prohibits us from drawing objective conclusions about the nature and the
extent of problems with specific rules. However, there were a few overriding themes which did
come through clearly. Concerns about the extent of documentation and reporting were prevalent.
Many respondents commented that it was difficult to identify any one rule as a problem; their
difficulties resulted from trying to comply with so many different rules, when new rules were
continuously being issued, and old rules seemed to change frequently.

Public hearing results

At the four public hearings, the most frequently cited problem areas were:
SEPA/GMA and other land-use issues '
Minor work rules

Over-regulation in general

Septic tank and septic system design regulations

UTC regulations

Pesticide regulations

I

Letters received

The subcommittee received over 30 letters related to the identification of problematic rules. The "
most frequently cited rules were Labor and Industry administered rules related to safety. Other
major concerns included the dangerous/hazardous waste regulations, requirements to pay
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prevailing wages, and the hydraulics code dealing with wetlands or shoreline management
Approximately 20 other rules were referred to by a single letter each. In addition, people who
wrote letters often referred to the cumulative burden caused by the number of rules with which
they were required to comply, inconsistencies in agency administration or interpretation, and the
associated paperwork.

2. OBJECTIVE 2: DEVELOP A MECHANISM FOR REVIEWING
RULES

Standards for an acceptable mechanism

An effective rules review mechanism must meet the following standards:
1. It must be accessible to the public and to agency staff.

2. It must provide clear guidance to the petitioner for submitting concems and clear direction
~ to the agency reviewing those concerns.

It must be feasible for agencies to carry out with existing resources.
It must include a clear timeline for agencies to follow.

It must be consistent across agencies.

o wos W

It must be user friendly, and not unduly burdensome to the petitioner. Th.lS means that any
member of the public must be able to initiate a petition without a detailed understanding of
legislative process or the law. '

7. It must provide an appeal process to an independent third person outside of the agency. An
elected official, directly accountable to the public at large, serving as the independent third
party, will significantly strengthen the process.

8. It must be ongoing. It should not be a "one-time-shot" such as that provided in the
Regulatory Fairness Act. .

The subcommittee’s proposal is attached in Appendix G in the form of an amendment to the
Administrative Procedures Act. An outline of our proposal follows.

Initiation of a petition

Anyone would be allowed to submit a petition to an agency, requesting the amendment or repeal
of a rule for which the agency is responsible. The petitioner must understand that agencies have
a responsibility to use public resources effectively and not waste review efforts on frivolous
petitions. It will not present an undue burden on the petitioner to provide specific information
about the petitioner's problems with a rule. The list which follows is presented as a guide for
petitioners to use in defining their specific concerns:

1. The rule is not authorized. This could include one of two situations. It is possible that the
rule had been authorized on adoption, but the authorizing statute has been repealed or
revised, or other statutes have been enacted which changed the original authorization, and the
rule has not been amended to reflect the resulting change. The second scenario would
include rules which were never authorized by statute.

Page 27



2. The rule is not needed. Since the rule was originally adopted, circumstances (social,
economic, environmental, technological) have changed to the extent that the rule is no longer

necessary.

3. The rule conflicts with or duplicates other federal, state or local laws. There are other
state, federal, or local rules with which the rule in question is in conflict or duplication. The
petitioner would be asked identify the conflicting or duplicative rule and the circumstances
under which the conflict or duplication was evident.

4. Alternatives to the rule exist which will serve the same purpose at lower cost. The rule
requires a method that is not cost-effective; for instance, new technologies have been
developed since the rule was adopted which can achieve equivalent or better results at the
same or lower costs.

5. The rule is applied differently to private and government entities. The rule is inequitably
applied to public and private entities without appropriate justification.

6. The rule does not serve the purpose for which it was originally adopted. While the
policy objective addressed in a statute or a rule may still be valid, the methodology
prescribed by the rule may not have been as effective as anticipated. Or other factors, such as
changing economic or social conditions, may have affected the ability of the rule to achieve

. the intended objective. In such cases, the petitioner could suggest different avenues to obtain
-the intended result.

7. The costs imposed by the rule are unreasonable. It is possible that when the rule was
adopted, the financial impacts were not fully known or anticipated, and the resulting
economic impact of the cost of compliance was much higher than anticipated.

8. The rule is not clearly or simply stated: the rule is not understandable.

We would note, however, that this list is not exhaustive. A petitioner can request a review on the
basis of other concerns which, in the opinion of the petitioner, indicate that the rules shouid be
reviewed. In providing this list, it is not the intent of the subcommittee to limit the grounds for
rule review, but to ensure that a review is requested and conducted for substantive reasons.

The petition could be in the form of a letter or the petitioner could complete a standardized
petition form. By using a standard form, the petitioner would be prompted to identify the
reasons for requesting review, and the specific ways that a rule warranted agency attention.

The Office of Financial Management would develop and adopt by rule a standardized format for
a petition to be used by all agencies. Using the rule-making process will permit public input into
the design and content of the standardized petition. The subcommittee felt strongly that the _
petition must be user-friendly and not present an undue hurdle to members of the public with
legitimate concerns about a rule. The format must be standardized so that the public will not
have to become familiar with many different procedures and requirements across agencies.

If the petitioner chooses to submit concerns in a letter, the letter should include the same
information as that which would be solicited in the petition format., The subcommittee
specifically intended that petitioners who submit letters containing substantive reasons for a
review should NOT receive a letter back from an agency requiring them to first fill out 2 form.

I
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Petitions would be available as a convenience or as an outline. A sample format is included in
Appendix H. '

Agency response

Within 60 days of receipt of the petition, the agency would be required to respond. During those '
60 days, agency staff would take a look at the rule and the petition and determine if the rule
should be repealed or amended. The agency's response would take one of three forms:

. 1. The agency may deny the petition, indicating the basis for the denial in the response to the
petitioner. The subcommittee felt that the agency should specifically respond to the concerns
raised by the petitioner. However, it was not the committee's intent to allow the responses to
form the basis for judicial appeal of an agency decision denying the petition,

2. The agency may determine that the rule should be amended. The agency would identify any
other rules and agencies which should be involved in the review process, and would initiate
rule-making procedures. The amendment of the rule would be subject to any new rule-
making procedures. The agency would notify the petitioner of its intent and explain how the
petitioner could have input into that process. ‘

3. The agency may determine that the rule ought to be repealed, would initiate the repeal
" process, and would notify the petitioner of that decision.

Appeal to the governor

On receipt of the agency's response, the petitioner could accept the response or could, within 30
days, submit a letter of appeal to the govemnor. Within 45 days after receiving the appeal, the
governor would respond to the petitioner in one of the following three ways:

1. The governor may deny the petition, addressing the petitioner's concerns in explaining the
reasons for the denial.

2. The governor may deny the petition, and explain to the petitioner alternative means by which
the governor's office intends to address the petitioner’s concerns.

3. The governor may agree with the petitioner that a review is warranted. If the agency is under
direct control of the governor (agencies included in RCW 43.17.010,) the governor would
direct the agency to initiate a rule-making proceeding in accordance with the APA. For
independent agencies, boards and commissions, the governor would recommend that the
independent agency initiate rule-making proceedings.

The appeal, as well as the governor's response, would be published in the state register in order to
provide notice of the concern and the governor's position on it. Copies would also be submitted
to the chief clerk of the House of Representatives and the secretary of the Senate.

Anticipated outcomes

As outlined above and in the attached proposed mechanism for rule review, this proposal meets
all of the standards which we developed during our early discussions. It would be an accessible,
user-friendly process, with clear guidelines and timelines, as well as an opportunity for
independent review. It would be standardized across all agencies. As an amendment to the
APA, it would be codified, assuring continuity of the process, and its continued availability.
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The proposed amendment further charges the business assistance center with publishing the
mechanism and educating the business community about its availability.

3. OBJECTIVE 3: DEVELOP A HOUSECLEANING MEASURE

A housekeeping measure should make it easy for agencies to repeal rules which were clearly
outdated or are no longer authorized. To be effective, such a measure must meet the following

 standards: |
1. It must be simpler for agencies to use than the regular rule amendment and repeal procedure.

2. It must not eliminate the opportunity for public notice and comment on the proposed repeal.
3. It must include a clear timeline for all agencies to use.

' The subcommittee’s proposal is attached in Appendix G as an amendment to the Admunstratlve
Procedures Act. An outline of the proposal follows.
Agency sends list of rules to code reviser

To initiate the expedited repeal, an agency submits a list of rules to be fepealed to the code
reviser's office no later than June 30 of each year. A rule could be submltted only if it met one or

more of the following criteria:

»  The statute authorizing the rules had been repealed and had not been replaced;

e The statue authorizing the rules had been declared unconstitutional, and had not been
replaced; _

o  The rule was no longer necessary because of changing conditions;

¢ ' The rule was redundant.

No later than July 31, the code reviser would publish all rules that are proposed for expedited
repeal. This could be done either in a separate section of a regular edition of the Washmgton
state register or in a special edition of the register.

Opportunity for public notice and comment

The agency would also file a copy of the pre-proposal notice of intent, identifying the rules
proposed for expedited repeal, and would send a copy of the pre-proposal notice to any person
who had requested notification of agency rule-making or repeal proposals.

Any person could write to the agency rules coordinator and file a written objection to the
expedited repeal. No reason for the objection need be stated

Completing the repeal

If an objection to a proposal for an expedited repeal was filed within 30 days of the publication
of the pre-proposal notice of intent, the agency would not be able to proceed with the repeal
except according to the normal rule-amendment procedures outlined in the Administrative
Procedures Act. The pre-proposal notice of the expedited repeal would serve as the pre-proposal
notice for the rules amendment process.
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Otherwise, if no objection was filed, the agency could enter an order repealing the rules with no
further notice. The order would be published in the same way as any other rule-adoption or

amendment order.

C. Rule Adoption Factors and Simplification of Procedures

Rule Development Factors

Background

The issue of criteria or factors for agencies to follow when developing rules was one of the most
difficult of any that the Task Force addressed. The Task Force’s Interim Report did recommend
that agencies “consider certain factors ... during the rule-making process,” but did not translate
the recommendations into bill language. In the subsequent legislative session there was
disagreement over just exactly what the Task Force had intended. The Legislature approved a
list of criteria, but that section was vetoed by the governor who then included several rule
development criteria in his Executive Order on Regulatory Reform, EO 94-7.

In September 1994, several Task Force members insisted that the issue be put back on the table.
The Chairwoman appointed an ad hoc subcommittee on rule development factors which met
frequently right up to the weekend before the release of this report. The result of their efforts is
proposed bill language that reflects a significant coming together of views. Participants gave up
considerable ground to arrive at what they consider to be a fair and balanced solution. Balance is
essential in the resolution of this issue, for as many participants noted during the discussions, this
" negotiation was one that cut both ways: the rule development process is the same for writing new
regulations as for amending or repealing old ones; absent clear statutory authority, and given the
political nature of the regulatory process, getting rid of old rules can be as difficult as issuing
new ones. _

Discussion of Recommendation
The overall approach that the Task Force is recommending is to establish a more rigorous rule

development process for rules that people care about and to simplify the process for rules that are
not contentious. (The statutory language is included in Appendix G.) Agencies adopting
significant legislative rules would be required to apply a list of factors. The wording of each was
carefillly crafted to fit within the whole. The courts could then review agency compliance
according to the rational decision-maker standard in the Administrative Procedures Act (RCW

34.05.570(2)(c)).

Some rules would by definition be required to go through a process of “heightened scrutiny,” as
negotiators called it. These rules are defined as “significant legislative rules,” which are
distinguished from “procedural rules” and “interpretive rules.” In addition, there would be a
nominating process: If an agency thought a proposed rule was not significant, but a member of
the public did, that person could petition the Joint Administrative Rules Review Committee and
JARRC could, by majority vote, designate any legislative rule as significant.

The rule-making factors will apply to significant legislative rules of the Dept. of Labor &
Industries, Dept. of Ecology, Dept. of Revenue, Dept. of Employment Security, and Washington
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State Dept. of Fish and Wildlife.) The nomination process will apply to legislative rules of any
agency. There was some concern expressed that the list of agencies should be broadened, but the
Task Force did not have time to evaluate whether they should be included. However, the
nomination process which applies to all agencies is designed to deal with that concern.

There was also some concern regarding the applicability of these factors to some non-legislative
rules. While section 1 (4)(e) partially addresses this concern, it does not provide any automatic
process to subject non-legislative rules, which include substantive policy issues, to the factor
requirements unless an agency voluntarily decides to do so. There may be instances where
interpretive rules which include substantive policy issues should be subjected to heightened
scrutiny, but the Task Force was not able to address this during its term. It therefore requests all
interested parties to continue to work together to develop additional procedures for specific
agencies to address this concern. ,

The recommendations also address the question of what statutory authority an agency may use
when adopting a rule. Task Force members agree that new rules implementing statutes passed
after the effective date of this amendment should be based on specific provisions of statutory
authority, as opposed to relying solely on the statute’s statement of intent or purpose, or on the
enabling provisions of the statute establishing the agency. Task Force members did not agree on
whether these provisions should also apply to future rule-making to implement existing statutes.
With regard to the application of this statute to new or amended rules unplement]ng emstlng
statutes, there are essentially two points of view.

One view is that meaningful regulatory reform cannot be achieved without ending the current

- practice of using rule-making authority contained in agency enabling statutes, combined with a
substantive law’s statement of intent or purpose, to form the basis of authority to adopt rules. In
addition, there is concern that an agency could violate the spirit of this agreement by drawing
upon existing broad grants of rule-making authority, i.e. statements of intent or purpose, to
regulate in areas that the Legislature did not specifically authorize when passing a new law.

The other view is that it is practically impossible to understand the unintended consequences of
extending this requirement to new or amended rules implementing existing statutes and would
therefore be unwise to do so. It was impossible to assess which programs in the hundreds of
state agencies, boards and commissions would be impacted. This could also result in “freezing™
rules in place since authority to amend them would be absent. Furthermore, the Legislature,
when passing the statutes upon which the rules are based, did not use this requirement.
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V. INTRODUCTION

The recommendations in this document represent the first step toward the ultimate integration of
land use planning and environmental review. Over the past twenty years, most analysis of the
environmental impacts of land use decisions has occurred under the State Environmental Policy
Act. The Growth Management Act, enacted in 1990 and 1991, increased the prospect of better
integrating land use planning and environmental review. At the same time, however, the GMA
has proved more difficult to implement than its proponents anticipated. Local governments have
expended considerable effort drafting comprehensive plans and development regulations.

Improvements to the land use planning system will take time to implement. The
recommendations in this report offer an important first step toward an integrated land use

. planning system -- one that includes environmental review as a fundamental part of the planning
process. To that end, a number of creative ideas were presented to the Task Force. Some are
worthy of additional review and may lead to further recommendations in the coming years.

The following summary includes the major elements of this report’s recommendations.

o Integrated Land Use Planning and Environmental Review. Local governments planning under
the GMA should make environmental review a key component of the land use planning process.
(Recommendation V1. A.) '

 Legislative Policies and Goals for Development Regulations Protecting Critical Areas. The
GMA requires all cities and counties to designate and protect critical areas, including wetlands,
aquifer recharge areas, frequently flooded areas, steep slopes, and fish and wildlife habitat. Because
of the state’s interest in protecting these critical areas, the Task Force believes the GMA should
provide more specific policy direction to local governments and to the Growth Management
Hearings Boards. (Recommendation VI. B.)

o Development Regulations and Environmental Review. Many local governments have adopted
development regulations that provide for environmental review and mitigation. An applicant for a
project that complies with these development regulations should not be required to duplicate
environmental review or to provide additional mitigatiori under SEPA if these same environmental

. impacts are adequately addressed by the development regulations or by the applicable
comprehensive plan policies. (Recommendation VI. B.)

s+ Funding for Integrated GMA Planning and Environmental Review. Project applicants currently
pay for most of the environmental review costs connected with development activity. However, a
more integrated land use planning and environmental review process will require local governments
to pay for environmental review costs even before projects have been identified. Local governments
will need a source of furids to pay these expenses.and a means of being reimbursed for money
already spent. A state revolving loan fund should be set up to provide a reliable funding source.
Local governments should be given authority to assess a fee on each project applicant to recover the
costs of a review that benefits the applicant. (Recommendation VI. C.)

e Enhanced Public Participation. Local governments should encourage public participation in the
planning and decision-making process through a variety of innovative techniques.
(Recommendation VI. D.)
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Integration of the SMA and the GMA. The Shoreline Management Act (SMA) is a specialized
land use planning statute that is not referenced in the GMA. To better integrate these two policies,
the planning portions of local government shoreline master programs should be brought into the
comprehensive plans adopted under GMA. The shoreline program would be a separate element of
the plan. Development regulations adopted under the SMA also would be incorporated into and
made consistent with the development regulations adopted under GMA. Because of the state’s
interest in shorelines, the state Department of Ecology would continue to review and approve the
shoreline programs. The permitting process for substantial development permits covered by the
SMA also would be modified to coordinate with the consolidated local government permit process.
(Recommendation VI. E.)

Consolidated Local Permit Process. Local governments planning under the GMA should have a
consolidated permit procedure and environmental review should be integrated with project review.
Currently, different types of local government permits require different procedures, each with its
own timelines and hearing and notice rules. In addition, numerous opportunities exist for appeal of
local government permit decisions. All reviews, hearings, and decisions on a permit application
should be consolidated into a single process. At the option of a local government, hearing exammer
decisions should be appealable directly to court. (Recornmendatlon VII.A)

Coordinated State Permit Procedure. A state permit coordination process should be established to
replace the existing statute. Under this procedure, an applicant for state permits would apply to the
Department of Ecology for permit coordination. Ecology, or another more appropriate lead agency,
would actively manage state permit responsibilities, but would not have the authority to make-
decisions for other state agencies. The lead agency would convene a meeting between the applicant
and the agencies with permit responsibilities and establish a workplan. ‘A state agency that fails to
meet the agreed-upon deadlines would have to reimburse any fees paid by the applicant to that
agency. If local government permits are involved and the applicant asks the local government to join
the process, the state agencies will be required to coordinate their process with the local government
process. The applicant will be required to pay the lead agency’s costs in coordinating the permit
process. (Recommendation VII. B.)

Judicial Review Reform. The statutes goveming the appeal of local government land use decisions
must be clarified. Currently, much confusion and uncertainty surround the appeals process, with
many opportunities for mistakes. All appeals of the local government decision should be
consolidated into a single appeal proceeding of the local government decision. Reasonable
attoney’s fees should be awarded to the prevailing party at the Court of Appeals or Supreme Court if
the party also was the prevailing party at the local government level and on superior court review.
(Recommendation VIII. A.)

Shorelines Hearings Board Reform. The Shorelines Hearings Board should issue its decisions
within 180 days. (Recommendation VIII. B.)

Study. To contimie the momentum which has developed for reforming and improving the state’s
environmental and land use statutes, the 1995 Legislature should establish a task force to focus on
these issues. The task force also should evaluate the implementation of the GMA and the
effectiveness of the Regulatory Reform Task Force’s reforms, and explore the need for a state land
use code. (Recommendation IX. A.)
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VI. INTEGRATION OF PLANNING AND
ENVIRONMENTAL REVIEW

A. Environmental Review of Comprehensive Plans, Subarea
Plans, Ne:ghborhood Plans, and Development Regulatrons

e Environmental review of comprehensive plans, subarea plans, neighborhoed plans, and
development regulations should be as comprehensive and detailed as is practicable.

In jurisdictions planning under the GMA, all citizens and governmental entities should:

e Conduct comprehensive land use planning through the GMA process (including plan-level
environmental analysis) rather than through SEPA review of proposed projects;

e Think about environmental quality as each community charts its future, by involving diverse
sectors of the public and by incorporating early and informal environmental analysis into
GMA planning and decision making;

e Recognize that different questions will need to be answered and different levels of detail will
apply for every GMA action and at each phase of GMA planning, from the initial
development of plan concepts or plan elements to implementation programs;

¢ Use SEPA review together with other analyses and public involvement to produce better plan
decisions; .

¢ Combine (to the fullest extent possible) the processes, analysis and documents required under
the GMA and SEPA, so that GMA plan decisions and subsequent implementation will best
promote the environmental, economic, and other goals of the GMA and SEPA. This process
also will lessen any undesirable or unintended effects on a community's quality of life;

e Focus environmental review and the level of detail needed for different stages of plan and
project decisions on the environmental choices most relevant to that stage of the process;

e Not duplicate the review that has occurred for plan decisions when specific projects are
proposed;
" e Use environmental review on projects to help: (i) Review and document consistency with
GMA plans and regulations; (ii) provide prompt and coordinated review by agencies, tribes
and the public on compliance with applicable environmental laws and plans, including
mitigation for site-specific project effects that have not been considered and addressed at the
plan or development regulation level; and (iii) ensure accountability by local governments to
applicants and to the public for mitigation measures; and

¢ Maintain or improve the quahty of environmental analysis, both for plan and for project
decisions, while integrating these analyses with improved state and local planning and
permitting processes.

[Discussion: Both the GMA and SEPA seek healthy, sustainable communities and productive

harmony between people and nature. GMA governs policy choices related to managing growth '
through local comprehensive plans and development regulation. SEPA requires that a decision
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 on these GMA actions, as well as subsequent decisions on specific projects, consider the effects
on the natural and built environments. By providing plans and development regulations that are
both more specific and more comprehensive than in the past, GMA will produce policies for land
use and resource management that have sometimes been the result of project level review under
SEPA. As GMA is implemented, comprehensive plans and development regulations should result
in faster and more focused site specific environmental review. One of the promises of the GMA
is to improve the planning process by allowing the cumulative impacts of development to be
considered earlier in the process. In order for this promise to be met, local governments must
conduct appropriate environmental review at the planning stage.

Over the past 20 years, many people have focused on the SEPA process in terms of whether or
not an environmental impact statement is required (a SEPA threshold determination), rather

" than on how to provide useful environmental analysis to make decisions. This problem has been
compounded by a general unwillingness to depart from a typical environmental checklist or EIS
Jformat and to combine other planning and SEPA documents, even though these rules mandate
and encourage people to do so. GMA and SEPA will be integrated only if:

(a) Quality environmental analysis is performed along with other planning analyses, often well
in advance of formal SEPA determinations and proposed GMA plan documents;

(b} An ongoing informal effort is made to define the scope of the options and their environmental
consequences throughout the planning process leading up to plan decisions; and

(c) GMA and SEPA documents are one and the same wherever possible, rather than separately
prepared planning and environmental documents. |

B. Implementing Integrated Planning and Environmental
Review with Permitting.

This recommendation has two parts: (1) In designating and protectmg critical areas under
the GMA, local governments should use the best available science to guide them in making
their policy decisions. The Growth Management Hearings Boards should also be able to
rely on scientific expertise in evaluating development regulations designed to protect
critical areas; and (2) Local governments should use adopted development regulatlons to
provide environmental analysm for and mitigation of significant adverse environmental

impacts.

1. GMA Ciritical Areas. The GMA requires all local governments to provide for the protection
of certain critical areas. Because of the state’s interest in these areas, the Legislature must
establish clear direction on the state's goals and policies for the protection of these areas. This
direction should be given by requiring local governments to use the best available science when
designating and protecting critical areas. Special consideration should be given to efforts to
protect anadromous fish resources. The Growth Management Hearings Boards (GMHBs) should
be allowed to retain scientific expertise when necessary to evaluate critical areas development

regulations.

2. Using development regulations. As described in VI. A., environmental analysis and
mitigation should be integrated into each step of the planning and development process. When
comprehensive plans and development regulations have been subject to environmental review
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and incorporate appropriate mitigation provisions, mitigation for project-specific impacts should
be limited to issues not previously analyzed or which have not be adequately addressed by the
development regulations. Development regulations should also recognize and take into account
regional, state, tribal, and federal development regulations.

State agency rules which are intended to mitigate project impacts should also provide the
" environmental analysis and m1t1gat10n that would othervnse be required under SEPA.

Project-specific environmental review will still be necessary under this approach. Local
governments will retain the discretion to impose site-specific mitigation if the site-specific
adverse environmental impacts were not addressed by the development regulations.
Environmental review and mitigation of unanticipated circumstances, and environmental review
and analysis would be conducted as part of the integrated project review under VIL A.

A revised project application checklist which identifies a project's impacts should be developed.

[Dlscus.s'zon

L_GMA Goals and Policies. A major premise of the second part of this recommendation is that
environmental analysis and mitigation of specific projects should not duplicate the
environmental review and mitigation provided for in development regulations. The GMA gives
cities and counties considerable authority to adopt comprehensive plans and development
regulations. However, the Legislature declared certain areas to be of statewide interest. All
cities and counties are required to adopt development regulations to protect these critical areas.
A challenge to a development regulation is handled through an appeal filed with a Growth
Management Hearings Board. The Boards have the authority to determine whether development
regulations comply with the GMA.

In order to assure that local government development regulations protecting critical areas meet
the state’s interest in protecting these areas, the Task Force considered several options for
insuring that critical area development regulations meet a minimum level of adequacy. The Task
Force believes the Legislature must address this issue by setting clearer direction as to the state
interest to be protected. The GMA currently contains only general statements of the goals and
policies which are to be considered by local governments (in adopting) and the boards (in
reviewing) development regulations. The GMA should be amended to give more guidance to
local governments and the Boards in interpreting the GMA. This would provide more direction
to local governments and more guidance to the GMHBs if there is an appeal of a critical area
development regulation.

A second option which has received considerable discussion, but which is not being
recommended at this time, would provide for establishing state or regional standards for critical
areas. These standards could be developed through a number of different mechanisms. They
could be developed through a negotiation process involving those with an interest in a particular
critical area. Another mechanism proposed to the Task Force would be to establish a panel of
scientific and policy experts to develop standards based on scientific information. The standards
would be subject to peer review and then legisiative review. One difficulty with these proposals
is that they would result in significant delay while the standards are developed and local
governments bring their development regulations into compliance.
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One additional option which could be considered would be to establish a two-step process. The
first step would be the development of legislative goals and policies as recommended. The
second step would be the development of more detailed standards through a negotiation or other
process that allows all interested parties to participate in the development of the standards.

An alternative to including more specific legislative goals and policies in the GMA would be to
direct state agencies to establish more detailed minimum standards for critical areas. The
standards could be developed through a negotiated rule-making process or some other means
which would involve all the parties who have an interest in the issue. ~

Finally, whatever means is used to assure the adequacy of critical area development regulations,
recognition must be given for the differences between different areas of the state.

2. Using Development Regulati Many local governments have adopted substantial

environmental mitigation regulations in the form of development regulations, both under GMA
and under other statutes. These include sensitive area ordinances, surface water runoff and
drainage, school adequacy, transportation concurrency and level of service standards, park and
recreation standards, impact fees and so on. These development regulations address many
elements of the natural and built environment and may include environmental analysis and
mitigation for project impacts which are also analyzed under SEPA. Some jurisdictions have
adopted SEPA policies ackmowledging that certain specifically designed development
regulations provide environmental analysis and mitigation and that no additional mitigation will
be required under SEPA. The Task Force believes this is one of the best methods for integrating
planning and environmental review.

To the extent these regulations provide for environmental analysis and substantive
environmental protection, additional environmental review and mitigation should not normally
be required under SEPA. SEPA will continue to provide a safety net for special circumstances.
Development regulations should provide for special studies or the exercise of discretion in
special circumstances.

Over time, local governments should strive to adopt development regulations addressing all
elements of the environment and incorporating environmental review and mitigation.

A number of state and regional regulations also address environmental concerns, e.g., Air
Pollution Control Agencies rules for air quality, NPDES rules for surface water drainage and
water quality, and numerous state and federal regulations for toxic and hazardous substances.
These development regulations should be accepted by local governments.]

C. Assure that local governments have funding to pay for
integrated planning and environmental review.,

Local governments must have a reliable source of funding to pay for the costs of integrated
planning and environmental review. In addition, local governments should have a variety of
funding mechanisms available to pay for and recover the costs of financing the preparation of
comprehensive plans and development regulations and to conduct environmental review of those
plans and development regulations. There are two elements to a funding package for the ’
development of local government comprehensive plans and development regulations that have an
appropriate level of environmental review. First, local governments need a source of funds at the
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beginning of the planning process to fund planning and accompanying environmental review.
The Legislature should establish a staté revolving loan fund from which local governments could
borrow the funds necessary to prepare comprehensive plans and development regulations and
integrated environmental review. Other mechanisms which should be made available to local

~ governments include: revenue bonds; a public development authority or urban renewal agency;
and the authority to capitalize planning costs into capital costs. '

* Second, local governments must be able to recover the costs of conducting the environmental

* review of comprehensive plans and development regulations. There are a2 number of different
tools which could be made available to local governments to recover these costs. The option
with the greatest potential is an administrative fee imposed on those who apply for building
permits in the area covered by the comprebensive plan. The fee would be proportional to the size
of the development in relation to the existing and proposed development in the area covered by
the comprehensive plan. Other options which should also be made available to local
governments, but-which may have limited utility, include: formation of a local improvement
district, tax increment financing, general fund sources, and the real estate excise tax.

[Discussion: The key to an integrated planning and environmental review process is the need
for an adequate level of environmental review of comprehensive, subarea, and neighborhood
plans, and development regulations. If environmental concerns are not adequately addressed at
these levels, they will need to be addressed on individual development permit applications.

In the initial round of planning under the GMA, local governments have been only moderately
successful at incorporating environmental review into the planning process. As local

" governments move from plans covering the entire jurisdiction to subarea and neighborhood
plans, the potential for incorporating more detailed environmental review is significantly
increased.

Local governments must have at least one reliable source of funds for this integrated planning
and environmental review process. The Task Force believes a state revolving loan fund is the
best mechanism to meet this objective. In addition to one reliable source of funds, the Task
Force believes that a variety of other funding and reimbursement options should be made
available to local governments. There are some options that are likely to be more useful for the
majority of jurisdictions. In making its recommendation the Task Force considered the following
factors: legal obstacles, reliability, equity, accountability, and political feasibility. As funding
proposals are developed and implemented, the differing circumstances of urban and rural
Jjurisdictions may require different approaches.

Initial Funding. One of the impediments to incorporating detailed environmental review into
the planning process is the lack of financial resources available for this activity. The local
government's environmental review costs occur at one time at the beginning the process. It
therefore needs an infusion of capital at that time. Traditional sources of funding, such as user
fees and taxes, may not provide sufficient funds when needed. The local government needs some
additional means to obtain these funds when they are needed. '

" A state revolving loan fund is the most reliable method of providing the initial funding for
comprehensive plans and development regulations. Through the loan approval process,
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assurances can be provided that a local government’s comprehensive plan and development
regulations are carefully integrated with environmental review.

Other sources for initial funding should also be authorized. However, it must be recognized that
most of these options may be applicable only in limited circumstances. One tool frequently used
to fund some types of activities is the sale of revenue bonds. The stream of revenue to repay
bonds sold to finance plans may not be secure enough to generate sufficient market interest.
Bonding also carries significant transaction costs which may make bonds less attractive.

Another alternative is the creation of a public development authority for a particular area within
a local government's jurisdiction.

One final option for initial funding is to allow planning costs related to capital expenditures to
be considered a capital expenditure and paid for out of bonds issued for capital projects. State
law currently requires that bonds issued for capital purposes are used solely for specific
projects. Planning costs cannot be included in these capital expenditures.

Reimbursement Options. There is general agreement that the cost of conducting an
environmental review of a comprehensive plan should be borne in part by the developer who
benefits from that review. Some of the expense that local governments incur is currently borne
by the developer as part of project development. Under current practice, the applicant pays for
most, if not all, environment review costs required for a project. Under the Task Force's
recommendation, the project applicant will generally not be required to conduct environmental
review for those elements of the environment that have been addressed by development
regulations. This will mean less cost for the developer. It is appropriate that a project which
benefits from the work of the local government in conducting environmental review reimburse
the local government for the benefit the project applicant receives.

An equitable solution is to require a project applicant to pay the proportionate share of the local
government's environmental review costs for the area covered by the plan.

There are other reimbursement mechanisms that local governments could use, but these are
useful in limited cases. In some locations, the creation of a local improvement district may be
appropriate. Tax increment financing, if it meets constitutional tests, might also be appropriate
Jor some types of planning areas. Reallocation of a portion of the real estate excise tax might
also be considered.]

D. Improve Public Participation in the Development of
Comprehensive Plans, Subarea Plans, and Neighborhood
Plans

Local governments must use a variety of techniques to involve the public at all stages of the
planning process. Integration of SEPA and GMA at the comprehensive plan level should reduce
the need for extensive environmental analysis at the project level--policy decisions will be made
through GMA plans rather than through the use of SEPA at the project level. Public
participation requirements and practices must be re-thought in light of these changes. Enhanced
opportunities for meaningful public participation at the plan level are essential prerequisites for
streamlined processes at the project level. These recommendations are not intended to be
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prescriptive, buf rather to guide local governments in doing the best job possible. Flexibility
should be allowed so that local governments can be creative and innovative in their methods.

Finally, the Task Force does not believe legislation is necessary to implement these
recommendations. However, local governments may need technical assistance in order to
implement many of these approaches. The Legislature should assure that sufficient Iesources are
provided to local governments to enable them to meet the public participation requirements.

rehensive Plan Level:

e Public Participation Program. The jurisdiction should establish, publish and widely
disseminate a public participation program which lays out the "procedures providing for
early and continuous public participation" it intends to use during the comprehensive
planning process. This program should describe which procedures will occur at the various
stages of plan development, and place each proposed procedure at an approximate point on
the timeline. The list of procedures in the GMA should serve as a blueprint for the public
participation program. Jurisdictions should use a checklist showing how each component of
the program would be implemented.

e Visioning. A visioning process is strongly recommended as an important early step
providing citizens with the opportunity to identify important values and community
characteristics which they wish to have addressed in the comprehensive plan, and to work
together to create a vision for the long term future of their community. The results of the
visioning process must be carried forward and used meaningfully in the subsequent planning
of the jurisdiction. '

e Advisory Groups. Citizens and stakeholder advisory groups are strongly recommended to
work with planners and officials to develop the plan, based on GMA requirements and the
visioning results. The groups should be balanced and should involve all key constituencies
(including kids, senior citizens, various economic levels, agencies that have veto power over
the plan, etc.). Their mission, scope and time frame must be clearly spelled out.

e Workshops and Roundtable Discussions. Workshops and roundtable discussions are
important complements to the public hearing process. They help citizens and stakeholders to
become better informed about planning issues and proposals, and create an opportunity for
views and concerns to be exchanged in a forum that enhances mutual understanding and
respect. They are best used at appropriate stages of planning such as: visioning, creation of
alternatives, framing of issues, and developing mitigation. The workshops and roundtable
discussions should rely on materials which clearly frame the issues using language and
graphics easily understandable to the participants.

o Public Hearings. Public hearings alone are not effective as public participation tools, but in
conjunction with a number of other processes may be helpful. They do give citizens a feeling
of being heard by their government but do not usually elicit the type of thoughtful
participation more likely to occur in other settings. While workshops and roundtable formats
work best at the stages mentioned above, public hearings are most appropriate immediately
preceding plan adoption. Public hearings should be held in venues which are convenient and
non-intimidating to citizens, such as public schools and community centers. Jurisdictions
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should consider holding a series of public hearings in various parts of the _]UIlSdlCthll rather
than a single heanng in Council chambers.

Presenting Information and Inviting Participation. Good graphic illustrations of the
concepts and proposals under consideration are very important ingredients of effective public
participation in planning. These can include isometric drawings, 3-D maps, slides and
photographs of different zoning categories and densities, aerial photographs, small scale
maps for citizens to mark up, and any other tools which allow citizens to visualize the plan in
ways they can understand. Public participation mechanisms which are interactive are very
successful at engaging the interest and involvement of citizens. These can involve television
shows or videos followed by facilitated discussions and questionnaires, a visual preference
survey tool, computerized response mechanisms linked to graphics illustrating options or
alternative scenarios, and other similar tools. GMA Hotlines can be very useful, conveying
to citizens through a recorded message when, where and on what topic the next scheduled
meetings will occur, and providing a link to a responsible planning official.

Feedback. Continual feedback is essential so that the public feels its participation was
listened to and valued. This means responding in such a way that the variety of comments
and suggestions is acknowledged, and the rationale for the decision is spelled out. An
important feedback component should occur when the plan is adopted; this should include
information on the next steps -- development regulations -- and how citizen comments were
used to arrive at the plan decisions.

Public Involvement Record. Creating a record of public involvement is important because,
in our highly mobile society, people moving in and out of neighborhoods need to know and
respect the prior involvement of their neighbors and how it influenced the decision making
process. Officials should keep a record of who came to meetings, where they live, and what
decisions were made. This record could appear as an appendix to the plan. It should be
consulted as part of the plan amendment process as well.

Subarea and Neighborhood Plan Level:

All the tools suggested for the comprehensive plan would be appropriate for subarea and
neighborhood planning. Because most comprehensive plans are complete or nearly complete by
this time, focus on public involvement at the subarea plan level should receive particular
attention now. Additional considerations:

Parameters. The parameters for the subarea plan must be made clear from the outset.
Citizens need to understand that the subarea plan must comply with GMA and be consistent
with the comprehensive plan, or that if it results in proposed changes to the comprehensive
plan these must be looked at in the context of the entire jurisdiction and balanced
accordingly. Boundaries must be clearly established as well. The plan doesn't need to
include all elements required in the comprehensive plan, but early negotiations between the
subarea citizens and the jurisdiction should establish which elements are to be included.
Planning resources, staffing, methods of achieving representation, timelines--all must be
agreed to before the process gets underway.

Community Validation. Before the completed plan goes on to the Planning Commission
(where one exists), or to the Council for adoption, the subarea plan could be subject to an -
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accelerated validation process of some sort. This safeguard addresses the difficulty of
ensuring that citizens working on the plan are fully representauve of all mterests in the

community.

o Integration with Comprehensive Plan. The subarea plan must be carefully integrated into
- the comprehensive plan so that it remains consistent with the plan and GMA, and its impacis
on other areas of the jurisdiction are considered and mitigated.

o Partnership. Care should be taken to develop a collaborative partnership between the
subarea citizens and the jurisdiction, so that citizens feel ownership of their plan but
“understand the need for it to relate to the jurisdiction's needs as a whole. Ideally this is
neither a top-down nor a bottom-up process, but should have elements of both approaches.

lan Ame t Process:

Effective public participation in plaﬁ amendments provides an excellent opportunity to involve
citizens in the comprehensive plan even after it has been adopted, and may even be an easier
route to that goal because it is a more specific and understandable process.

e Monitoring and Evaluation. Involve citizens in establishing a process for monitoring and
evaluation of the plan. This typically would be an indicators and benchmarking process,
although the jurisdiction could create another method if it preferred.

e Feedback from Project-Related Review. Jurisdictions should establish a method for
docketing public comment on projects which is plan- or policy-related, so that this input
could be considered by decision makers at the time they are developing plan amendments.
Consistently mentioned issues and concerns should be given particular attention.

e Public Notice. The amendment process should be widely advertised and broadly accessible
for public input and comment. Input should be gathered, summarized, and converted to
suggested amendments where appropriate.

e Citizens Oversight Committee. A Citizens Oversight Commitiee would be a good way 1o
enhance public confidence in the amendment process.. The committee could suggest methods
and procedures for ensuring a successful amendment process, and then oversee the process as
it moves from soliciting comment to decision making.

Permitting Process:

Public participation during the permitting process is covered elsewhere in the subcommittee's
recommendations. The following recommendations would further improve public participation
at the permitting stage:

s Pre-Application Review. Encourage pre-apphcatlon design review meeting(s) between the
community and the project proponent in order to discuss the project, communicate concerns -
and community design values, discuss mitigation measures, and generally improve the
prospects of smooth sailing for the project later in the process.

e Clear Purpose of Comment Periods. Clear definitions of the purpose of public comment
periods would greatly improve the chances for focused and pertinent input. Comments which
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are "outside the box" -- plan related instead of pertinent to the project -- should be docketed
for discussion during the plan amendment process (see above).

¢ Effect of Major Changes to Project Proposal.. Should major changes in the project occur
during the review process, citizens should be given another chance to comment on the
project. The definition of "major" should be clearly understood up front and arrived at with

public input.

e Meaningful Participation. Jurisdictions should provide meaningful opportunities for
citizens to help devise appropriate mitigation for the proposed project.

E. Integrate the Growth Management Act and the Shoreline
Management Act.

The Growth Management Act (GMA) and the Shoreline Management Act (SMA) should
be integrated into a single planning process, retaining the shoreline program as a separate
element of the comprehensive plan and as separate development regulations. The goals and

.policies of the SMA relating to shorelines of the state should be explicitly referenced in the
GMA. The definitions in the GMA and SMA should be made as consistent as possible, withont
changing the coverage of the SMA, The GMA should be amended to add a requirement that the
comprehensive plan include a shoreline element as a separately identifiable element of the
comprehensive plan. The existing shoreline master program development regulations adopted to
comply with the SMA should be included as a separate set of development regulations under the
GMA. The substantial development permit should be integrated into the perrmt process
established in the GMA development regulations.

The substantive requirements for adopting the shoreline master program and for issuing
substantial development permits should be retained. The process should be clarified and
simplified. Ecology will continue to review and approve shoreline master programs and

~ amendments. It will also continue to have authority to appeal substantial development permits as
provided in VIII. D. However, Ecology will no longer be required to adopt local government

shoreline master programs by rule.

[Discussion: The GMA and SMA goals and policies require local governments to adopt plans
and development regulations to implement those goals and policies. The goals and policies of
the two statutes are similar. The plans and development regulations required by both statutes

share many elements.

There are differences, though. Definitions are not entirely consistent between the two statutes.
The SMA applies only to shorelines of the state. Under GMA, all cities and counties are
required to adopt critical area ordinances, some of which are also covered by the SMA. The two
statutes also have different definitions for wetlands.

A more significant difference relates to the procedural requirements of the two statutes. Each
has its own procedure for adopting plans, standards for state review and oversight, and appeal
process. These differences create confusion in the planning process. They also present
problems when planning decisions are appealed, particularly because two different boards have
authority to hear different aspects of the plans. The differences also create uncertainty about
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whether the goals and policies of the SMA or the GMA, where they do differ, should take
precedence in the shorelines.

Because the GMA and SMA have many elements in common, there are persuasive arguments for
merging the two statutes into a single planning statute. However, the task force heard strong
resistance to merging these into a single planning statute. Consequently, the task force's current
recommendation is to maintain the SMA as a separate statute. This issue of ultimate integration
should be revisited in the subsequent review recommended at the end of this report.

It is not the intent of this recommendation to expand the Department of Ecology's authority to
review local government comprehensive plans or to give it approval authority over
comprehensive plans other than for the shoreline element, which would be integrated into the
plan under this recommendation.]

F. Clarify the definition of “Development Regulations” under
the GMA to exclude quasi-judicial permits and approvals on
specific projects.

The definition of development regulations under the GMA should be clarified to exclude
quasi-judicial permits and approvals for specific projects. These permits and approvals
include approvals for subdivisions, planned unit developments, and individual rezones.

[Discussion: The existing definition of a development regulation under the GMA covers “any
controls placed on development or land use activities” by a local government. Although it was
intended to cover the zoning, subdivision, planned unit development, and other local ordinances
that are generally applicable to development in the jurisdiction, the use of the words “any
controls,” “zoning ordinances,” “subdivision ordinances,” and “planned unit development
ordinances” could be interpreted to include quasi-jfudicial approvals of specific projects by a
local government by ordinance. The GMA provides that the adoption and amendment of
development regulations are appealable to the Growth Management Hearings Boards. Quasi-
Jjudicial actions were not intended to be subject to these procedures. Approvals by counties of
new fully contained communities would continue to be defined as amendments to a county's
comprehensive plan and development regulations because those approvals would require a
revision to the county’s urban growth area and adoption of new development regulations.
Subsequent approvals of subdivisions, planned unit developments, and other similar approvals
within the approved newly contained community would be considered quasi-judicial permits.]

VI.PERMITTING

A. Local Government Consolidated Development Permit
Process.

Require local governments planning under the GMA to establish a consolidated
development permit process which integrates land use decisions, project review, and
environmental review, promotes informed public participation, eliminates redundancy,
and minimizes unnecessary delay and expense in the development permit process.
Substantial development permits under the SMA would also be included in the process. Some

Page 46



elements of the consolidated permit process should be required for all local governments. These
might include time periods for notice and comment and for appeal to court. Other elements
should allow a local government considerable flexibility to choose the most appropriate methods
‘for its community. These might include the type of notice or the decision-making body. Local
governments not planning under the GMA should also be authorized to adopt the consolidated

permit process.

Purpose

Applications

Notice and
Commenting

Establish standard procedures for land use decisions; promote informed
public participation; eliminate redundancy in the application submittal
process; provide for coordination with state permitting activities; and
minimize delays and expense in appeals.

Regquire local governments to consolidate the existing SEPA process with the
land use permit review.

Require local governments to include all land use permits necessary for the
consolidated project review in a single application process. Projects which,
by their nature, must be approved or developed in phases, may be approved
m phases at the election of the applicant.

Change the SEPA checklist to a compliance checklist, shifting the focus of
the checklist to the disclosure of the project’s impacts and its compliance
with the comprehensive plan and the development regulations.

Consolidate and standardize the public notice and comment period so that
one notice period covers both environmental review and all land use pemnts
included. in the application.

Require public notice and an opportumity for public and agency comments
prior to project approval. The public and other agencies must be given
sufficient time to review the application and provide comments.

Provide flexibility for local governments to select the most appropriate types
of notice for different permits in their communities.

Allow local governments to use informal neighborhood meetings or design
review in connection with certain types of permits or projects.

Consider the lack of tunely comments as the lack of objectlon to the project
as prOposed
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Review Process

Administrative
Appeals

Eliminate separate procedural and substantive environmental review and
integrate environmental with project review. :

Rely on the development regulaﬁdns to impose most project conditions.

Development regulations may require environmental studies and specify
mitigation in certain circumstances, e.g., steep slopes, liquefaction zones.

If one or more state land use permits are required for a project (see VIL B.),
or if a project requires permits from more than one local government, allow
the local government to act as the project manager to coordinate permit
issuance by all local governments and state agencies.

Allow local governments to specify the decision maker (e.g. staff, hearing
examiner, city or county council) for each type of land use permitand
whether a public hearing is required before the decision can be made.

Issue orie administrative report that consolidates all staff decisions and
recommendations and includes any required or recommended environmental
mitigation.

Consolidate any required public hearings into a single hearing.

Specify time periods for the completion of the review process, including the
decision by the hearing officer or other decision-maker following a staff
recommendation.

Provide for notice of the decision, a uniform appeal period, and a single
consolidated appeal hearing for any appealable land use permit decisions.

If a public hearing is required before a land use permit decision can be made
by the local government, allow only one consolidated administrative appeal
hearing which shall be on the record. - '

Specify the time limit for completion of the local appeals process.

Specify a time period for the shoreline hearings board to decide appeals of
shoreline permits and any related environmental mitigation.

[Discussion: Land development requires a myriad of approvals and permits from local
governments. These can range from zoning changes to conditional uses or variances, grading
permits, and subdivisions. Each approval or permit may have its own application form, hearing
procedure, and timeline. 4 number of approvals or permits may also require SEPA review.
Coordinating the approvals and permits can be a difficult and time-consuming process for the
applicant, the public, and the local government, especially if different decision-makers are
required for the different permits or approvals. In many jurisdictions, it can be particularly
difficult for neighbors and others affected by a project to monitor and participate in public
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hearings. This can lead to difficulties ﬁ)r both the applicant and local elected officials at the
time a dec:szon on a permit must be made.

Some local governments have adopted permit processes which allow a single application for a
development permit to cover all of the permits which will be required for the proposal. The
application covers land use decisions, such as variances and conditional uses, and land impacts,
such as grading, stormwater, and fransportation. Environmental review is incorporated into the
permit process and a single public hearing addresses a multitude of issues. The local
government is able to process the application in a manner which allows for public input and the

appropriate sequencing of decisions.]

B. Coordinate State and Local Government Permitting
Activities
Enact a State Permit Coordination Act which allows an applicant for state and local

permits to have a state agency or local government act as an active manager of the permit
application. The act would include the following features:

» The process may be used at the discretion of an applicant. The applicant may withdraw at
any time and may request a particular agency to withdraw.

e The process shall include a specific list of state permits, including permits issued by the
Departments of Ecology, Fish and Wildlife, Natural Resources, and Health. Permits required
by local air pollution control authorities shall also be included. If a permit is required from a
local government or another state agency, it shall also be included in the process at the
‘request of an applicant.

¢ The Department of Ecology will be the coordinating agency for most applications. If a
project, in addition to the state permits, requires local permits and the applicant requests a
local government to act as the coordinating agency, the general purpose local government
within whose geographic jurisdiction the largest portion of the project is physically located
shall be the coordinating agency, unless the local governments with authority over the project
agree otherwise.

¢ The coordinating agency shall be an active case manager for the appllcatJon The °
coordinating agency does not have the authority to issue another agency’s permit or to
require another to issue a permit. It shail convene a meeting between the applicant and
relevant state and local agencies to coordinate the permitting process. The result of the
meeting shall be a work plan with specific timelines for issuance of various permits included
in the process. Maximum time limits for state permit decisions should be established by
statute, recognizing that some federal statutes may limit the state’s authority to set minimum
time limits for particular permits. The applicant may waive those time limits when
necessary. When a local government is involved, time limits should be coordmated with the
local government permitting process.

o The sanction for an agency's failure to comply with the timelines is to refund any permit fees
paid by the applicant to that agency.

» The coordinating agency may recover the costs it incurs in acting as a coordinating entity.
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[Discussion: A number of different permits may be required from state and local government as
a part of a proposed development. It may be necessary to obtain permits from several state
agencies and from regional air authorities. Each agency has its own applications, timelines, and
permit process.

In the early 1970s, the Legislature adopted the Environmental Coordination Procedures Act
(ECPA), which was an effort to establish a single point of contact - the Department of Ecology -
for state permits. ECPA has not fulfilled the promise its authors envisioned. In the last 10 years
it has been seldom used. There is much speculation on the reasons for this lack of use, but a few
problems are apparent in the statute’s structure. ECPA provides no more than a single point of
contact for state agency permits. Ecology has no direction to assist the applicant in obtaining

" the desired permits. The sanctions for failure to comply with the timelines established in the
statute may also be too strict. An agency which fails to meet the timelines loses the authority to

issue a required permit.

The Subcommittee explored the possibility of delegating to local governments responsibility for
issuing all state and local permits required for a development. Some state permits may be
delegated to local governments if the state establishes clear standards and criteria for the
issuance of those permits. However, many state issued permits require specialized knowledge on
the part of the issuing agency. In addition many state permits are required by federal law.

There are potential difficulties in obtaining federal approval of further delegation to local
governments. This proposal will provide for the designation of a single coordinating agency to
act as an active project manager when permits from multiple state agencies or local '
governments are required.

California recently enacted legislation which, though similar, has important differences Jrom
ECPA. It directs an agency to act as a case manager and it requires a meeting between the
applicant and the permitting agency. These appear to be important elements if a state
coordinated permit system is going to be successful. | ‘

C. Timelines for local government consolidated permit
procedures. ' '

Local governments should generally issue permits within 120 days after determining that
an application is complete. The permit application process is not always straightforward. The
ability of a local government to meet this timeline is dependent on cooperation from the
applicant. In addition, there are some factors outside the control of local government that may
delay processing on a permit. The Task Force recommends the local government not be held
responsible for these periods. DCTED should provide technical assistance to local governments.
~ The Commission established in Recommendation IX. A. should review these timelines as part of

its work.

One other issue which affects this process is the liability imposed on local governments for
failing to meet statutory timelines. The Task Force recommends that local governments be
relieved of liability for failing to meet the timelines. :

[Discussion: The T ask Force believes that a local government should make its decision on a
project application within a reasonable period of time. Legislation adopted in the 1994
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legislative session (ESSB 6339) requires each local government to establish timelines for the
issuance of permits as part of its GMA development regulations. The integration of
environmental review with land use decisions (as outlined in VI B,) should reduce the issues and
time required for review. In addition, other provisions included in these recommendations, such
as coordinating state and local permit processes (VII. A. and VIL B.) and consolidating appeals
(VIII. 4.), will reduce the delay inherent in the current decision making process.]

D. Mitigation/development agreements.

Local governments should be given explicit authority to enter into a mitigation or
development agreement with a project applicant. The agreement must set enforceable
standards for a project during its buildout and operation, including required environmental
mitigation and the amount and timing of the payment of any impact fees. The agreement shall
- provide that the applicant will not be subject to changes in development regulations or other
applicable regulations. The local government may require the applicant to make satisfactory
progress towards completion of the project.

[Discussion: Many jurisdictions enter into specific written agreements with applicants to
undertake mitigation, such as transportation mitigation agreements or monitoring agreements.
These agreements provide a mutual benefit by both requiring the approved project to undertake
specific measures and providing assurance to the approved project that those mitigation
measures are fixed for the particular project (and hence not subject to later revisions or changed
requirements). The agreement may provide options for revisiting the terms of the agreement
under specific circumstances and it may require the applicant to begin construction and make
progress towards completion of the project under certain timelines. ]

VIil. APPEALS AND LITIGATION

A. Revise judicial review of permit decisions to provide
consistent, predictable and timely review procedures

The Task Force recommends the simplification of the superior court process for review of land
use decisions. The revisions should provide a uniform appeal period for all types of decisions,
designate the starting point for the appeal period, clarify who are the parties and the method for
service, and establish the standard for review. Judicial review should allow consolidation of
appeals of local and state permits into a single court proceeding.

[Discussion: Simplifying and clarifying the current judicial review system can make substantial
improvement in the timing and predictability of permit review. The writ of certiorari (review)
statute should be revised or replaced to eliminate confusion and procedural traps. A uniform
appeal period should be a central element of this revision. The starting point for the appeal must
also be clarified. A uniform standard of review and defining parties who must be served and
who may intervene are additional requirements necessary to clarify the current process. ]
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B. Effect of Plan or Development Regulaﬁon Invalidity.

The Task Force recommends that a comprehensive plan or development regulation which is
found to be invalid should remain in effect, unless the Growth Management Hearings Board
determines that continued enforcement of the plan would violate the policy of the GMA. The
Board should make appropriate findings and conclusions to support this determination and
should limit the effect of its determination to those portions of the plan or regulation that violate
the policy of the GMA.

[Discussion: The adoption of the GMA has created a new legal issue that several members of
the local government, development, and environmental community believe must be resolved.
Under the GMA, a local government’s development regulations must be consistent with its
comprehensive plan. If a comprehensive plan is declared invalid, or if a development regulation
is found to be inconsistent with the plan, the validity of any permits issued by the local
government under the authority of those development regulations will be called into question.

Because there are many different circumstances in which this issue may arise, it is not possible
to develop a single principle which would apply in all cases. Therefore, the Task Force is
recommending giving the Growth Management Hearings Boards discretion to make the
determination on a case-by-case basis. The presumption should be that the plan or regulation
will remain in effect unless the Board determines this would violate the policy of the GMA.]

C. Shorelines Hearings Board Procedures.

The Shorelines Hearings Board (SHB) should be required to issue its decision on the appeal
of a substantial development permit within 180 days after the appeal is filed with the
board. In addition, the stay on development under the Shoreline Management Act should be
modified. If a substantial development permit has been approved by the local government and
by the SHB, the burden should be on the appellant in an appeal to superior court to demonstrate
that the project should not proceed pending an appeal.

[Discussion: Prior to some recent statutory changes, on average it took the SHB over a year to
issue a final decision on the appeal of a substantial development permit. Although the SHB has
made significant improvements in its process, further improvements are necessary. The SHB
should issue its decision within 180 days. This is the same period of time allowed the Growth '
Management Hearings Boards.

The SMA currently provides a mandatory stay of a substantial development permit pending
resolution of all appeals. Current law allows the applicant to request the superior court to lift
the stay if the SHB has upheld a local government decision to issue the permit. In these
circumstances, the Task Force believes the burden of justifying the stay should be on the person
objecting to the permit rather than on the project proponent. The stay in these circumstances
should be limited to those cases in which the appellant demonstrates the potential for damage to

the environment. |

D. Review of Shoreline Master Programs and Amendments

The Growth Management Hearings Boards should be given authority to review shoreline -
master programs and amendments for compliance with the GMA. Under VI. E,, the
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shoreline master program is incorporated as an element of a comprehensive plan. Development
regulations adopted by a local govemment to implement its shoreline program will be
incorporated into its GMA development regulations. The GMHBs should have authority to
review the consistency of shoreline master programs and development regulations with the SMA
as well as with the GMA. '

[Discussion: The SHB currently has authority to review appeals of Ecology’s shoreline master
program decisions if the appeal is by a local government. Others may appeal Ecology's
program decisions to Superior Court. The GMHBs have authority to review all local
development regulations, including those which apply to the shorelines, for consistency with the
GMA. Although this recommendation might slightly increase the chance that a shoreline master
program might be appealed by a person other than a local government, this is balanced by
providing a single forum for all appeals of local government comprehensive plans and
development regulations. The standard of review for the GMHB may need to be revised.]

E. Reasonable Attorney's Fees and Costs.

Reasonable attorney’s fees should be awarded to the prevailing party after the second or
subsequent appeal of a local government’s quasi-judicial permit decision if the first
appellate body has affirmed the local government’s decision. The award of fees and costs
should be mandatory and based upon the actual reasonable fees incurred, but the final amount

would be set by the court.

[Discussion: While it is important to assure that parties have an opportunity to ensure that
decisions have been fairly made, when an impartial body, such as superior court or an appeals
board, has supported a local government decision, further appeals should require the appellant
to assume a meaningful measure of risk. The provision of an award of attorney’s fees and costs
provides this element of risk without imposing an obstacle too great for legitimate claims.]

IX. OTHER RECOMMENDATIONS
A. Further GMA Review and Evaluation.

The 1995 Legislature should establish a new commission to consider additional reforms in
the state's land use laws.

[Discussion: The recommendations contained in this report are only a first step towards an
integrated land use and environmental review system. Among the ideas which have been
circulated for consideration is a uniform state land use code which would further simplify and
streamline the permitting process in the State of Washington. While the Task Force was open to
this concept, many of the fundamental changes involved in such a uniform land use system will
require additional time to evaluate.

In addition, future evaluation will be based in part upon the success of the reforms recommended
by the Task Force, as well as additional experience under GMA. Significant progress.and
momentum towards further reform has developed during the Task Force's work, In order to
sustain this momentum, the Task Force believes a new body should be established by the 1995
Legislature to focus on these issues.
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Two important points must be made about this recommendation. First, the recommendation for
further study must not be used as an excuse for failing to take the actions recommended in this
report. Second, the Legislature must assure that whatever body undertakes this study is given
sufficient resources.

This new body should, among other items, consider the following questions:
e Have the reforms proposed by the Task Force been effective?

o How successful have local governments been at integrating planning and environmental
review?

o Has the time to process a development application been reduced?
e Has public participation in the planning process improved?
e Is the environment being protected?

o Have local governments been able to meet their capital facilities needs as identified in
capital facilities plans? | .

X. ISSUES NOT ADDRESSED

The Task Force did not have time to address all of the issues which were presented to it. A
numnber of these issues are important and should be considered in the future, either as part of the
- study recommended under IX. A. or in another forum.

A. Impact Fees and Concurrency
A number of unresolved issues surround the use of impact fees. These include:

¢ Should local governments imposing impacf fees be required to use the GMA impact fee
process under RCW 82.02.050 for roads, schools, fire protection, and parks? Should local
governments rely on SEPA or home rule charter powers to impose impact fees?

e If SEPA authority to impose impact fees is allowed, should the fees be subject to the same
requirements for imposing those fees as are impact fees imposed under GMA?

o If impact fees have been or could have been imposed, can additional concurrency standards
be imposed? ' .
e As a policy matter, should impact fees be encouraged or subject to further studies?

B. Class IV General Forest Practices Permits

Clarification would be helpful of the role and procedures for the Department of Natural
Resources and local governments when there is a conversion of forest lands to non-forest uses.
The three-year/six-year conversion window and penalty provisions are difficult to administer and
raise numerous questions about when a conversion occurs. There are also questions about what
types of review a local government can or should require when the applicant indicates there may
be a conversion of forest land. For example, should the local government be allowed to require
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an environmental impact statement and plat or other permits on the future non-forest uses before
it approves the forest practices?

C. Role/Presumption of the GMHBs

The Task Force did not address concerns which have been expressed by some local governments
about some Growth Management Hearing Board decisions. These decisions have invalidated
local government decisions under the GMA and have led to the suggestion that the standard of
review employed by the Boards should be changed.

D. Hydraulic Project Approvals

The Task Force considered recommending that the. Department of Fish and Wildlife be allowed
to delegate to local governments the authority to issue hydraulic project approvals. The Task
Force recognized the close connection between local decisions on projects and conditions which
are necessary to protect fish and wildlife. There is 2 need for closer coordination between the
state and local governments in this area. The Task Force concluded that delegation to local
governments was unlikely to produce satisfactory results.

E. State Wetlands Integration Strategy

The Task Force followed the State Wetlands Integration Strategy (SWIS) process and results.
The SWIS process appeared to be a thorough, well-run program dealing with a large number of
groups and interests on a very controversial subject. The Task Force did not address the
substantive standards for wetlands. The Task Force limited itself to an amendment to the SMA
to make the definition of “wetlands” consistent with the definition in GMA. The Task Force did
address the issue of critical areas in 2 more global way by including a requirement that local
governments consider the “best available science” when adopting their critical areas ordinances.
(See Recommendation VI. B.)
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Appendices

A. Task Force Interim Summary & 1993 Interim Report

B. Side by Side, Governor Lowry’s Veto Message

C. June 1994 Executive Order

D. Public Hearing Summary

E. Technical Assistance - Maximizing Voluntary Compliance

F. Agency Approval for Flexibility

G. Administrative Procedures Act Amendments

o Negotiated and Pilot Rule-making Amendment

e Standardizing Process for Petitions for Rule-maklng-
e Rule Adoption Amendments .

e Expedited Rule Repeal Procedures

H. Standardized form “Petition for Repeal or Amendment of an
Administrative Rule” ‘
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Appendix A:

Grants of Authority by
the Legislature

1993 Interim Report
Recommendations

Action Taken:

Senate Floor Resolution
Adopted

Executive Order 94-07 requires
OFM to review agency bill
requests.

EO 94-07 requires fiscal notes to
identify costs associated with
rule adoption.

None

Task Force Interim Summary

Purpose:

To improve the clarity and comprehensi\}eness of legislative intent
clauses and provide more specific direction to those involved in
the rule-making process.

Recommended Action:

1 Recommend to the Legislature that beginning in 1994 it have
the standing committees review all existing grants of authority
and purpose statements and, where appropriate, propose
legislation to clarify, narrow, or repeal such grants and
statements, with reference to the criteria identified in #3
below.

2 Recommend to the Legislature that legislation granting rule-
making authority to agencies include specific guidelines and
direction (including more comprehensive purpose statements)
to the agencies charged with drafting such rules. Among the
steps that could be taken are mandatory training for all bill
drafters, a revision to the Code Reviser's Bill Drafting Manual,
or legislative rules which would require staff to check off on
the standing committee report whether the bill has an intent
clause and whether specific criteria are established for any
rule-making authority granted.

3 Recommend to the Legislature a requirement that a
"regulatory note" be prepared as part of the committee bill
report. This regulatory note would identify new rule-making
authority antlclpated to be embodied within the proposed
legislation, agencies to which new rule-making authority
would be delegated, and a description of any other agencies
with related rule-making authority.

4 Recommend to the Legislature that as part of such a
regulatory note there be a checklist confirming that the
committee addressed the following questions where
appropriate:



Administrative
‘Procedures

1993 Interim Report
Recommendations

Action Taken:

Passed

EQ 94-07 requires agency to
consider rule adoption factors
when adopting rules.

Passed

Passed

Purpose:

To make rules more appropriate and effective by requiring that
agencies constder certain factors and respond to testimony during
the rule-making process.

Recommended Action:

Recommend to the Legislature that it revise the Administrative
Procedures Act (APA) as follows:

1. Require agencies, as part of the rule adoption process, to
consider comments prior to adopting a rule and to prepare a
responsiveness summary that responds substantively and by
categories to comments received, is placed in the record, and
is sent to any person who has commented or otherwise
requested a copy.

2. Establish the following criteria that agencies must consider in
adopting a rule which has a direct impact on the public. The
agency must describe its consideration of these criteria. This
description would become part of the rule-making file.

Require that the Governor oversee the use of emergency rule-
making authority.

The Govemor should direct agencies to use the pre-proposal
scoping process already authorized by the APA to gather input
from stakeholders prior to formally proposing significant rules.



Improve the BAC
Capacity to Assist
Small Business

1993 Interim Report
Recommendations

M

EQ 94-07 establishes this as
policy.

Passed |

None

Purpose:

To increase the capacity of the Business Assistance Center to
provide regulatory assistance to businesses and guidance,
coordination, and training to state agencies for improving the
quality and consistency of regulatory processes.

Recommended Action:

1.

Strengthen communication and outreach to businesses by
working with state agencies to develop a user-friendly,
coordinated approach to providing businesses with

" information about all rule-making activity taking place in the

state; explore the expanded use of advanced technology to
make detailed regulatory information accessible to businesses;
and develop state agency guidelines for the review of agency
forms.

Support the rule-making training curriculum developed by the
BAC's Interagency Regulatory Fairness Task Force, and -
expand training to local services delivery providers to enhance
direct technical assistance to businesses.

Develop and implement an interagency, targeted industries
technical assistance pilot project



-Regulatory impact
Statements

1993 Interim Report
Recommendations

Action Taken:
Passed

Not passed

Passed

Passed

Passed

Passed

Passed

Purpose:

Ensure that the economic effects on small business are adequately
considered during rule-making.

Recommended Action;
1. Redefine "industry" as businesses in any one four-digit SIC

Code (versus three-digit) as published by the United States
Department of Commerce. If these data are not available
because of confidentiality, agencies should be required to use
the most detailed SIC breakdown for which data are publicly
avaitable. '

. Make the requirement of a small business economic impact

statement applicable to all rules which have impact on small
business, not just applicable to those rules which have more
than a "minor" or "negligible" impact as now is required.

. Ensure that the statements are prepared by agencies prior to

the actual decision to propose a rule (rather than subsequent
to that decision), and include in such statements the steps that
the agency intends to take to mitigate the rule's impact on
small businesses. .

. Encourage agencies to use committees pursuant to RCW

34.05.310. Appropriate industry and agency representatives
will assist in analyzing costs of compliance and identifying
steps that can be taken to minimize the cost impact on small
businesses.

. Clarify Legislative intent by stating that the intent is to reduce

the economic impact of state rules on Small Businesses.

. Allow agencies to use both existing and new data gathering

methods in the preparation of SBEIS's. Current law requires
only that "existing" data be used.

. Add a provision to RCW 19.85.040 to include as part of an

SBEIS the mitigation options considered by the agency and an
explanation for each option not included in the rule. Amend
the statute to allow agencies to use mitigation techniques
beyond the four currently specified.



Standardized Forms

1993 Interim Report
Recommendations
Action Taken:

Legislature directed BAC to do
a study.

Purpose:

To reduce paperwork.

Recommended Action:

Recommend to the Legislature that it require all state, county, and
city agencies to standardize their forms by having one standard
format for basic information. Different forms for different

 purposes would each include a common cover sheet with basic
information.



Standardized Forms

1993 Interim Report
Recommendations
Action Taken:

Legislature directed BAC to do
a study.

Purpose:

To reduce paperwork.

Recommended Action:

Recommend to the Legislature that it require all state, county, and
city agencies to standardize their forms by having one standard
format for basic information. Different forms for different
purposes would each include a common cover sheet with-basic
information.



Technical Assistance
Without Penalty

1993 Interim Report
Recommendations

Action Taken:

EO 94-07 contains similar
provisions to all of the
recommended actions.

Purpgse:

To gain greater regulatory compliance with less conflict.

Recommended Action:

Recommend to the Legislature and the Governor as appropriate
that they require:

1. Each agency to désignate one or more technical assistance

representative(s) to coordinate voluntary compliance and
provide technical assistance concerning compliance with the
agency's laws and regulations.

. Requests for technical assistance will initiate a consultation

and education process, not immediate enforcement. Technical
assistance representatives will not issue orders or assess
penalties.

On site consultations by technical assistance representatives
will not be regarded as inspections or investigations and no
citations or orders will be issued. Representatives will inform
the owner or operator of violations which are observed.

‘4. If the owner or operator of the facility does not correct the

observed violations within a reasonable time the agency may
inspect the facility and take appropriate enforcement action. If
a representative observes a violation of the law that places a
person in danger or is likely to cause physical damage to the
property or others, or cause significant environmental harm
the agency may initiate enforcement action immediately upon
observing the violation.



Joint Administrative
Rules Review
Committee

1993 Interim Report
Recommendations

Action Taken:

Passed

Passed

Passed

Passed

Vetoed

Purpose:

To strengthen legisiative oversight of rule-making to assure
consistency with iegislative intent.

Recommended Action:

Recommend to the Legislature that it strengthen the JARRC by:

1. Amending the current requirement of a two thirds vote of
JARRC members to vote in favor of a recommendation to
suspend a rule to a majority of the members.

2. Adding a provision such that if the Governor declines to
suspend the rule after the majority (currently two thirds)
JARRC vote, the JARRC finding would be transmitted to the
agency and would trigger automatically a petition to repeal the
rule in question pursuant to RCW

3. Within sixty days, pursuant to RCW 34.05.330, the agency
would have to commence rule repeal proceedings {or
proceedings to amend appropriately the rule) or state why no
such proceedings would be commenced. The legislation
would specify that included in any statement declining to
repeal the rule the agency must state why the rule is within the
scope of its statutory authority.

4. Expanding JARRC authority to review rules for compliance
with statutory procedures.

5. Allowing JARRC, by a two-thirds vote, to create a rebuttable
presumption that a regulation was adopted without authority
for purposes of any judicial proceeding in which



Review Existing Rules

1993 Interim Report
Recommendations

Action Taken:

Undertaken

Purpose:

To create an ongoing mechanism for identifying, reviewing, and
repealing or amending existing regulations that are obsolete,
duplicative, conflicting, or otherwise unnecessary.

Recommended Action:

1. Establish a Task Force subcommittee that will:

a. initiate the rules review process by identifying a priority
list of rules for review in 1994, such identification to
“include a means by which the public can nominate rules for
the subcommittee to consider:

b. formulate a realistic ongoing process for reviewing
existing rules.

c. prepare a draft of the on-going rules review process
quickly so that the Task Force can recommend it to the
Governor in time to identify resource needs in the budget.

2. Recommend that the Legislature amend the APA to provide
for a rules review by the Governor. The existing APA allows
for any person to petition for agency review of rules. The
amendment will provide any person who unsuccessfully seeks
an agency repeal to petition the Governor for the repeal or
readoption of such rule.



Performance Reporting

1993 Interim Report
Recommendations

~ Action Taken:

"Undertaken

Purpose:

To improve the timeliness, consistency, and responsiveness of
state agency administration of regulation by analyzing and
reporting the results of regulatory reform initiatives.

Recommended Action:

Propose that OFM report performance of state agencies regarding
implementation of Executive Order 93-06 and other regulatory
reform activities by:

1. Dedicate staff to monitor regulatory reform efforts and report
the results. The office will work closely with agencies to
determine baseline statistics (e.g. permit flow time, appeals
rates, overturn rates) against which to measure how well
reform efforts are accomplishing their objectives.

2. Publishing a periodic report outlining the results of
implementing other reform initiatives. The staff will also serve
as a regulatory ombudsman for the public, providing a hotline
for access and incorporating what it learns into the periodic
report. :



Performance Reporting

1993 Interim Report
Recommendations

Action Taken:

Undertaken

Purpese: -

To improve the timeliness, consistency, and responsiveness of -
state agency administration of regulation by analyzing and
reporting the results of regulatory reform initiatives.

Recommended Action:

Propose that OFM report performance of state agencies regarding
implementation of Executive Order 93-06 and other regulatory
reform activities by: '

1. Dedicate staff to monitor regulatory reform efforts and report
the results. The office will work closely with agencies to
determine baseline statistics (e.g. permit flow time, appeals
rates, overturn rates) against which to measure how well
reform efforts are accomplishing their objectives.

2. Publishing a pertodic report outlining the results of
implementing other reform initiatives. The staff will also serve
as a regulatory ombudsman for the public, providing a hotline
for access and incorporating what it learns info the periodic
report.



~ Subcommittee to
Consider Alternative
Approaches

1993 Interim Report
Recommendations

Action Taken:

Undertaken

Purpose:

To consider alternatives to command and control to achieve
compliance with improved public acceptance.

Recommended Action:

1. Establish a subcommittee of the Task Force to study market
and performance incentives as alternatives to command and
control approaches. '

2. Environmental protection, workplace safety, and resource
preservation are among the areas to be addressed. The study
should include education and technical assistance programs,
and economic incentives and disincentives such as reducing
pollution permit fees for those who exceed pollution reduction
standards. Administrative and Legislative recommendations
are needed for implementation.

3. The subcommittee should explore the following alternative
approaches: 1) market incentives such as wetlands mitigation
or developments rights transfer programs, 2) integrated
permits that cover multiple environmental rules such as air
pollution and water quality permits, 3) pollution prevention
programs, 4) increased technical assistance to those subject to
regulations, and 5) public and consumer education.

4. The subcommittee should draw upon the experience and
expertise available in the private sector and state agencies that
are beginning to develop alternative approaches and
coordinate withi the private sector and Business Assistance
Center.



-Subcommittee to
Consider Alternative
Approaches -

* 1993 Interim Report
Recommendations

Action Taken:

Undertaken

Purpose:

To consider alternatives to command and control to achieve
compliance with improved public acceptance.

Recommended Action:

1. Establish a subcommittee of the Task Force to study market

and performance incentives as alternatives to command and
control approaches. '

2. Environmental protection, workplace safety, and resource
preservation are among the areas to be addressed. The study
should include education and technical assistance programs,
and economic incentives and disincentives such as reducing
pollution permit fees for those who exceed pollution reduction
standards. Administrative and Legislative recommendations
are needed for implementation.

3. The subcommittee should explore the following alternative
approaches: 1) market incentives such as wetlands mitigation
or developments rights transfer programs, 2) integrated '
permits that cover multiple environmental rules such as air
pollution and water quality permits, 3) pollution prevention
programs, 4) increased technical assistance to those subject to
regulations, and 5) public and consumer education.

4. The subcommittee should draw upon the experience and
expertise available in the private sector and state agencies that
are beginning to develop alternative approaches and
coordinate with the private sector and Business Assistance
Center.



Integration of GMA,
SEPA, SMA and Others

1993 Interim Report
Recommendations

Action Taken:

Undertaken

Purpose:

To determine how to consolidate land use and environmental laws
to reduce cost and complexity without harming the environment
and to establish the long range context within which short-term
actions can be taken. ' '

Recommended Action:

1.

Study SEPA, the GMA, SMA, and all other land use and -
environmental laws related to construction and resource use to
determine how all aspects of environmental protectior, land
use, appeals and litigation processes can be integrated.

Review state, federal, and federally delegated permit
programs, local land use laws, and the need for coordination
in these processes to ensure strict time lines for permit
decisions. - : ‘

Prepare recommended legislation for consideration by the
legislature in 1995.

Give appropriate notice to governments planning under the
GMA that the results of this Task Force study guide and affect
development regulations to be adopted under the GMA.

In the short term, initiate the legislative and regulatory
changes on the following pages which are recommended for
action in 1994, o



Uniform Requirements
for Development
Regulations

1993 Interim Report
Recommendations

Action Taken;

Passed

Passed

Passed, with a 20 day provision.

Establish uniform requirements for cities and counties adopting
development regulations under the GMA.

Recommended Action:

Recommend to the Legislature amendments to the GMA and
other pertinent statutes to:

1. Require local governments to include in their development
regulations a timely and predictable permit process for
complete applications deemed to be consistent with adopted
GMA plans and regulations. = ;

2. Require local governments to specify the contents of a
complete application in their development regulations adopted
to implement their GMA plans.

3. Require all local governments to provide written notice to
applicants, within 10 days following the filing of a permit
application, of the following:

a. if the application is complete, or
b. if the application is incomplete, then what is necessary to
make it complete.



GMA Appeals Process

1993 Interim Report
Recommendations

Action Taken:

‘Passed

Not passed

Passed

Purpose;

Amend the GMA to simplify the appeals process for review of
GMA interim growth areas plans and development regulations.

Recommended Action:
Recommend to the Legislature:

1. Anamendment to RCW 36.70A.290 to clarify that the 60-day
appeal period also applies to petitions to the Boards alleging
that a state agency, county or city is not in compliance with
SEPA as it relates to the GMA plans and regulations.

2. An amendment to RCW 36.70A.300 and the APA to remove
Thurston County Superior Court from the appeals process and
provide for direct appeals of the Board's actions to the Court
of Appeals where they can be consolidated with appeals from
the parallel cases which must be filed in local superior courts.

3. An amendment to GMA to authorize the GMA Hean'ng
Boards to appoint hearing examiners and to allow the hearing
examiners to. make final decisions on behalf of the Boards.



SEPA Appeals

1993 Interim Report
Recommendations

Action Taken:

Passed

Not passed

Pumo;e:

Provide for a single SEPA appeal hearing on procedural issues.

Recommended Action:

Recommend to the Legislature amendments to RCW 43.21C.075
as follows for jurisdictions that provide for SEPA appeals on
procedural issues:

1. To require that SEPA appeal hearings on procedural issues be
conducted by a hearing examiner (unless the jurisdiction does
not have a hearing examiner) who shall make a final decision;
and

2. To require that any further SEPA appeal on procedural issues

shall be to Superior Court.



SEPA Appeals

1993 Interim Report
Recommendations

Action Taken:

Passed

Not passed

APIII_"EOSE:
Provide for a single SEPA appeal hearing on procedural issues.

Recommended Action:

Recommend to the Legislature amendments to RCW 43.21C.075

 as follows for jurisdictions that provide for SEPA appeals on

procedural issues:

. 1. To require that SEPA appeal hearings on procedural issues be

conducted by a hearing examiner (unless the jurisdiction does
not have a hearing examiner) who shall make a final decision;
and

2. To require that any further SEPA appeal on procedural issues
shall be to Superior Court. -



Model Toxics Control
Act

1993 Interim Report
Recommendations

Action Taken:

Passed

Purpaose:

Exempt remedial actions conducted under DOE approval
pursuant to the Model Toxics Control Act (RCW ch.70.105D)
from the procedural requirements of state and local environmental

and land use laws.

Recommended Action:

1. Recommend to the Legislature an amendment to the Model

. Toxics Control Act to add language similar to that formerly
found in RCW 70.105B.250, which was repealed by Initiative
97. The amendment should exempt remedial actions only

" from the procedural, not the substantive, provisions of state
and local environmental and land use laws. This amendment
should be broad enough to exempt all DOE-supervised
cleanups now authorized by the Model Toxics Control Act.

2. Amendments also may be required to Chapters 43.21C, 70.94,
70.105, 90.03, 90.44, 90.48, 90.58 and 90.62 RCW, to
provide exemptions from the procedural requirements of these
laws.



- SEPAJGMA Integration

1993 Interim Report
Recommendations

Action Taken:

Done -

Done

Not done

Not done

Purpose:
Integrate the SEPA and GMA processes to ensure deference to

GMA plans and regulations:

Recommended Action:

1. Direct the Department of Ecology and the Department of
Community Development to adopt uniform regulations
pursuant to RCW 43.21C.110 and RCW 36.70A.190 to
provide a model for programmatic EIS's which will satisfy the
GMA requirements for SEPA compliance to ensure that the
SEPA review is adequate to support the adoption of the plans
and regulations.

2. Develop one or more local government pilot projects to
demonstrate the integration of environmental factors into the
adoption of the GMA plans and development regulations so
that once the development regulations are adopted they can
provide the new regulatory framework for the review of
projects and the issuance of permits, thereby enabling local
‘governments to raise threshold levels or exempt projects from
additional SEPA review.

3. Provide funds, within existing revenues, to expand the
technical assistance provided by DCD to counties, cities, and
towns to meet the requirements of the GMA. The assistance
would primarily be for smaller communities which lack
adequate staff or the resources to hire additional staff to meet
these requirements. '

4. Provide funds, within existing revenues, as seed money to
establish a program of circuit riding staff (to be provided by
larger counties and cities by contract under the Interlocal
Cooperation Act) to permit smaller communities to meet their
responsibifities under the GMA. The circuit riding staff could
include both planning staff and hearing examiners.
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STATE OF WASHINGTON
GOVERNOR'S TASK FORCE ON REGULATORY REFORM

INSURANCE BUILDING, PO BOX 43113 OLYMPIA, WASHINGTON 98504-3113 (206) 586-5344 .

December 17, 1993

The Honorable Mike Lowry
Governor, State of Washington
P.O. Box 40001 ,
Olympia, Washington 98504-0001

Dear Governor Lowry:

Enclosed is the Governor's Task Force on Regulatory Reform interim report and
recommendations called for in Executive Order 93-06. These changes will contribute to
improved state and local government regulation, but we also recognize that there is much more to

do. -

We look forward to your reaction to these proposals and will assist in any way possible to pursue
the legislation called for in our report. The Task Force is hard at work preparing a detailed work
plan for 1994 wherein we intend to address:

. Integration of SEPA/GMA and other land use laws.

e Further improvements to rule-making including altematives to
command and control approaches to regulation.

. Measurements of regulatory performance

o Alternative Dispute Resolution concepts.

. Review of existing rules.

Task Force members frequently restate your direction that we not harm the environment or
otherwise dlmm:sh public protections. Iam confident we are carrying out your directive in that

regard.
Your personal attention, time, and participation in these issues are very much appreciated.
Thank you,

Karen Lane, Chair

Members: Karen Lance, Chair, The Henorable Ann Anderson, Mark Brown, Redney L. Brown, Elaine Davis, Mayor
Tim Dougias, Robert J. Drewel, Ruta Fanning, Andre Gay, Thomas Goeltz, Ron Judd, Ronaid Kiracofe,
Wallace Loh, Casey McKinney, The Honorable Ron Meyers, The Honorable Bill Reams, Mary Riveland,
Susan Schmoll, The Honorable Betti Sheldon, Walter Toner Jr., Mike Williams, Jim Worthington

GTFRR-003d1, 0207734 {0:24 AM - i



Governor's Task Force on Regulatory Reform
Interim Report and Recommendations
December 17, 1993

Introduction
The Govemnor's Task Force on Regulatory Reform was created by Executive Order 93-06

(Attachment A) and asked to address the following questions:

"~ A. How should the state's environmental and growth rﬁanagement requirements and processes
be integrated so that the goals of environmental protection, orderly and planned growth, and
sustained economic development are achieved?

B. What improvements should be made in project approval, permitting, and appeals processes
and structures to make them faster and simpler without undercutting enwronmentai

protection?

C. Inaddition to actions directed by this executive order, what other mechanisms, structures,
and procedures should be instituted to achieve better coordination and consistency in
regulatory actions within agencies, between agencies, and between jurisdictions?

D. Are there effective performance-based, market-based, and other regulatory models that will
achieve more efficient and effective regulation than current command and control and
technology-based regulatory approaches?

E. Inaddition to actions directed by this executive order, are there other ways to expand the use
of alternative decision making and dispute resolution models designed to reach consensus and
resolve conflict on regulatory issues without resorting to litigation? :

F. Isthere a need to amend the state's Administrative Procedure Act or related statutes that
would lead to more reasonable, efﬁc:ent timely, cost-effective, and coordinated rule-making
and adjudication?

The twenty two members include representatives of business, agriculture, labor, environmental
groups, cities, counties, state agencies, and the Legislature. The Office of Financial Management
provides staff support.

The Govemor requested interim recommendations by December 1, 1993 with more
comprehensive conclusions and recommendations by December, 1994.

Process : :
State and local government regulation is a vast topic. Before identifying solutions the Governor's
Task Force on Regulatory Reéform set about to describe the problem.  Experts were invited to
address the Task Force, Task Force members identified regulatory issues and needs and interest
groups and the public were given opportunities to testify. Attachment B contains information
provided by Task Force members on October 7 in response to four questions:

o  What causes these issues to be before us now?
»  What are the characteristics of "good" regulation?
o  What measures will indicate performance?

GIFRR-0034d], 020794 10:234 AM m



2y grpedoradtadosind

«  What is the problem the Task Force should address?

Their responses, identified in Attachment B, prowded a framework for subsequent discussions of
the Task Force.

Members, interest groups, state agencies and the public were asked to submit recommendations
for regulatory improvement. The Task Force has received nearly 50 written proposals from a
wide variety of sources. Attachment C is a list of those who have provided written material to the
Task Force, information that has been most helpful in the work to this point. The ideas were
grouped by subject matter as shown in Attachment D. This list of alternatives is representative of
the issues raised, not all inclusive.

In order to meet the December 1993 deadline the Task Force identified those proposals ready for
early action. Considerations included the completeness with which the proposal is defined, the
degree of member consensus, and the impact that the change will have in improving regulation.
Staff drafted concept papers covering the topics identified by the Task Force as having near term
priority. After considerable deliberation, the Task Force recommends legrslatron and executive
action to:

1.  Encourage more specific legislative policy direction.

Ensure that legislators and rule makers be better informed of the expected impacts of their
decisions.

Reduce paper work and provide technical assistance to the public.

Strengthen legislative oversight of new rules and initiate a review of existing rules.
Analyze and monitor the results of state regulatory reform initiatives.

Clarify and simplify appeals procedures of SEPA and GMA.

Exempt Dept. of Ecology supervised toxic waste site cleanups from cumbersome
procedural requirements. ~ - '

N

NO YA W

Task Force members believe that for true regulatory reform to occur, we must clarify and change
the process from beginning to end, including specified legislative intent, rule-making that
implements that intent, analyzing the results, and evaluating whether the law and rules have the
desired effect.

Future Governor's Task Force on Regulatory Reform Workplan

The interim recommendations are only a start. The Task Force is working with environmental
and land use experts from business, environmental groups, local government, and agencies to
integrate SEPA, GMA, and other environmental and development related laws. OFM has hired
an expert in.alternative dispute resolution techniques to assist agencies and provide
recommendations on any legal or administrative changes that may be useful.

Next year’s workplan also calls for study of alternative approaches to command and controi
regulation, and additional review of existing rules, including the overlap of Federal rules with state
and local government.

The Governor's Task Force on Regulatory Reform looks forward to continuing its work to

develop recommendations to reduce the complexity and cost of today's regulation without
negatively impacting the environment, workplace safety, or general health and welfare.

GTFRR-0034d1, 02407/93 10:24 AM ' w



Grants of Authority by the Legislature

Purpose:
To improve the clarity and comprehensiveness of legislative intent clauses and prov:de more

specific dnrect:on to those involved in the rule-making process.

Nature of the Problem:

Agencies derive rule-making authonty from several places. F:rst is the enabling statute, which
often provides broad authority to write rules. The enabling statute, coupled with a broad intent
statement in substantive law, can be used as a basis for adopting new regulatory requirements.
Several state agencies have fairly liberal authority to adopt rules. For example, the Department of
Ecology's enabling statute states, in RCW 43.21A.080, "The director of the department of
ecology is authorized to adopt such rules and regulations as are necessary and appropriate to
carry out the provisions of this chapter.”

Second, specific authority may be granted by the legislature as part of a substantive statute. This
authority may or may not provide clear direction to the agency and adequately express legislative

intent.

Two general approaches are necessary to address these concerns. First, there needs to be a
review of previously enacted laws which include grants of authority and purpose statements to
determine which should be amended. Second, to avoid the problem for future legislation, the
Legislature should take certain steps to insure both that future statutes provide clearer direction to
agencies regarding rule-making and that the Legislature understand the magnitude of anticipated
rule-making and the estimated impacts on agencies of proposed legislation.

Recommended Action:

1. Recommend to the Legislature that beginning in 1994 it have the standing committees review
all existing grants of authority and purpose statements and, where appropriate, propose
legislation to clarify, narrow, or repeal such grants and statements, with reference to the
criteria identified in #3 below.

2. Recommend to the Legislature that legislation granting rule-making authonty to agencies
include specific guidelines and direction (including more comprehensive purpose statements)
to the agencies charged with drafting such rules. Among the steps that could be taken are
mandatory training for all bill drafters, a revision to the Code Reviser's Bill Drafting Manual,
or legislative rules which would require staff to check off on the standing committee report
whether the bill has an intent clause and whether specific criteria are established for any rule-
making authority granted.

..... continued on next page
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Grants of Authority by the Legislature

3. Recommend to the Legislature a requirement that a "regulatory note" be prepared as part of
the committee bill report. This regulatory note would identify new rule-making authority
anticipated to be embodied within the proposed legislation, agencies to which new rule-
making authority would be delegated, and a description of any other agencies with related
rule-making authority.

4.  Recommend to the Legislature that as part of such a regulatory note there be a checklist
confirming that the committee addressed the following questions, where appropriate:

a.

b.

, ._Need

Purpose
Evaluation
Interested parties
Cost

Compliance

Clarity
Conflicts

GIFRR-0034f, 02075< 10116 AM

Does the law respond to a specific, identifiable need? Is
government the most appropriate vehicle to address this need?

Is the intent of thié law clear? Is the state or local government
entity charged with carrying it out identified?

Has the Legislature identified specific measurable outcomes that the
law should achieve? Is an evaluation process identified?

Has adequate collaboration occurred with all those affected
(including the public, the regulated, and the regulators)?

Have the costs of compliance and administration been estimated?
Will the law achieve the goal with minimum cost and burden?
Has the cost of not adopting the legislation been considered?

Does the law inspire voluntary action?
Is the law written concisely and void of ambiguities?

Does the proposal conflict with existing statutes and, if so, does it
resolve the conflict?



‘Administrative Procedures

Purpose: :
To make nules more appropriate and effective by requiring that agencies consider certain factors

and respond to testimony during the ruie-making process.

Nature of the Problem: 7 :
Under existing procedure agencies are not required to respond to testimony presented in required
hearings prior 10 rule adoption. This frustrates persons attempting to influence the rule-making
process since inadequate attention is given by some agencies to possible consequences and
alternatives to the rules. :

There exists a further concern that agencies are not making adequate effort to ensure that new
rules do not conflict with or duplicate existing rules (either their own or those of another agency)
or are not considering adequately whether state rules more stringent than existing federal rules on

the same subject are necessary. No criteria exist by which agencies must formally evaluate
proposed rules. .

There also is concern that some agencies use the emergency rule-making authority to short circuit
the existing more elaborate permanent rule-making processes.

Recommended Action:
A. Recommend to the Legislature that it revise the Administrative Procedures Act (APA) as
follows: .

1. Require agencies, as part of the rule adoption process, to consider comments prior to
adopting a rule and to prepare a responsiveness summary that responds substantively and by
categories to comments received, is placed in the record, and is sent to any person who has
commented or otherwise requested a copy.

2. Establish the following criteria that agencies must consider in adopting a rule which has a
direct impact on the public. The agency must describe its consideration of these criteria. This
description would become part of the rule-making file.

a. Authorized The law permits or obligates the agency to adopt the rule.

b. Necessary There is a need for the rule.

c. Economic & The agency has evaluated the economic and fiscal
Ervironmental consequences of the rule (or failure to adopt the rule),
Consequences especially the extent to which these consequences fall

disproportionately on small businesses, and has complied
with chapter 43.21H RCW (State Economic Policy Act)
and 43.21C (State Environmental Policy Act.)

...continued on next page
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Administrative Procedures

d. Consistent The rule is consistent with existing state rules and statutes
(does not conflict or duplicate) and resolves conflicts with other
rules. :

e. Least Burdensome There was consideration of alternatives to regulation or to
the particular rule, including the no action alternative, that
would serve the same purpose at a lesser cost.

f. Federal Mandates The agency describes the basis for, and articulates the costs and
benefits of, any differences with any federal rules on the same
subject. (See comment below.) '

g. Equity Where applicable, the agency must describe any differences
in the application of the rule to public and private entities
and describe the reasons why.

h. Measurable - The agency writes the rule such that it can be determined -
whether the rule achieves the purposeé for which it is
- intended.

3. Require that the Governor oversee the use of emergency rule-making authority.

B. The Governor should direct agencies to use the pre-proposal scoping process already
authorized by the APA to gather input from stakeholders prior to formally proposing
significant rules. -

Comment: :

Regarding recommendation A.2.f., above, the Task Force struggled with additional language for
a solution to the problem experienced by many businesses which Jace inconsistent state and
Jederal rules. Such inconsistency not only causes confusion within this state for businesses but
Jrequently makes doing business in more than one state difficult. '

Given the deadlines under which the Task Force has operated, the Task Force was unable to
reach agreement on language. However, the sense of the Task Force was that the decision of
whether or not a given state agency should impose by rule standards more strict than those
imposed by the federal government is a significant policy decision which should be made by the
legisiature, not by the rule-making agencies. o

- The legislature should in its review of existing delegations of rule-making authority consider
whether it should permit agencies to go beyond federal standards or whether it should limit those
agencies 10 federal standards only. Likewise, in the future, the legislature should be clear in its
delegations of rule-making authority whether as a matter of public policy agencies should be
constrained o adopting standards no more stringent than the federal standards.

Footnote: See pages 10 and 11 on rules review for additional changes 10 APA. .
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Improve the Business Assistance Center
Capacity to Assist Small Business

Purpose: ,
To increase the capacity of the Business Assistance Center to.provide regulatory assistance to

businesses and guidance, coordination, and training to state agencies for improving the quality and
consistency of regulatory processes. '

Background: ' i
Created in 1987, the Business Assistance Center has continuously expanded the amount ang types

of services provided to businesses and state agencies, even though the Center's resources for
staffing and operation have been reduced significantly over the past two years.

In 1992, the BAC's Interagenéy Task Force on Regulatory Faimness found that there was a need
to improve rule-making training, and state agency communication and outreach to businesses.
The BAC needs additional resources to embark on this expansion.

Currently, the BAC is testing a new approach to providing interagency technical assistance to
businesses in the forest products industry to increase compliance with safety standards enforced
by the Department of Labor and Industries. If successful, this targeted sector approach to
technical assistance will result in written guidelines for small forest products firms and could be
used as a technical assistance model for other industries. To publish these guidelines and to
expand to other industries, the BAC needs additional resources to provide interagency
coordination and to produce materials for targeted industries.

Recommended Action:

1. Strengthen communication and outreach to businesses by working with state agencies to
develop a user-friendly, coordinated approach to providing businesses with information about -
all rule-making activity taking place in the state; explore the expanded use of advanced
technology to make detailed regulatory information accessible to businesses; and develop state
agency guidelines for the review of agency forms. '

2. Support the rule-making training curriculum developed by the BAC's Interagency Regulatory
Fairness Task Force, and expand training to iocal services delivery providers to enhance direct
technical assistance to businesses.

3. Develop and implement an interagency, targeted industries technical assistance pilot project.
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Regulatory Impact Statements
Improving the Regulatory Fairness Act

Purpose:
Ensure that the economic effects on small business are adequately considered during rule-making.

Nature of Problem:
- The Reguiatory Faimess Act was passed in 1982 in an effort to help provide economic relief for
“small businesses from costly government regulation.

For proposed rules that have more than a "minor or negligible impact" and which affect more than
20% of all industries or more than 10% of any one industry the agency must prepare a Small
Business Economic Impact Statement (SBEIS) to accompany the proposed rule when it is filed
with the Code Reviser. ,

Currently there are several problems and concerns with the existing SBEIS requirement. First,
there is a lack of uniformity in how such statements are being developed. Although the Business
Assistance Center (BAC) has published a useful set of guidelines pursuant to the Act, there is a
perceived need that more specificity be included in statute as well. Further, there is a need to
broaden the threshold for the preparation of an impact statement by redefining industry to smaller
units. Currently, "industry" is defined by the three-digit Standard Industrial Classification (SIC)
Code. There also exist subsets of those three-digit codes, i.e. four-digit codes, which more
precisely define useful categories of industry for purposes of the impact statement requirement,

Recommended Action:
Recommend to the Legislature that it amend the Regulatory Fairness Act to do the following:

" 1. Redefine "industry” as businesses in any one four-dlglt SIC Code (versus three-digit) as
published by the United States Department of Commerce. If these data are not available
because of confidentiality, agencies stiould be required to use the most detaﬂed SIC
breakdown for which data are publicly available, :

2. Make the requirement of a small business economic impact statement applicable to all rules .
which have impact on small business, not just applicable to those rules which have more than a
"minor" or "negligible” impact as now is required.
3. Ensure That the statements are prepared by agenc:es pnor to the actual decxsxon to propose a
- rule (rather than subsequent to that decision), and include in such statements the steps that the
agency intends to take to mitigate the rule's impact on small businesses.

....continued on next page
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Regulatory'lmpact Statements
Improving the Regulatory Fairness Act

4. Encourage agencies to use committees pursuant to RCW 34.05.310. Appropriate industry
and agency representatives will assist in analyzing costs of compliance and identifying steps
that can be taken to minimize the cost impact on small businesses.

5. Clarify Legislative intent by stating that the intent is to reduce the economic impact of state
rules on Small Businesses.

6. Allow agencies to use both existing and new data gathering methods in the preparation of
SBEIS's. Current law requires only that "existing” data be used.

7. Add a provision to RCW 19.85.040 to include as part of an SBEIS the rrﬁtigation options

considered by the agency and an explanation for each option not included in the rule. Amend
the statute to allow agencies to use mitigation techniques beyond the four currently specified.
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‘Standardized Forms

Purpose:
To reduce paperwork.

Nature of the problem:

State, county, and city agencies have a variety of forms and applications that are required to be
completed by applicants for permits, licenses, approvals, and services. Much of the information
required is duplicative from one form to another. Filtering out multiple forms with the same
information is an unnecessary burden for the public.

Recommended Action:

- Recommend to the Legislature that it require all state, county, and city agencies to standardize
their forms by having one standard format for basic information. Different forms for different
purposes would each include a common cover sheet with basic information.

Comment;
City and-county officials have expressed an mterest in developmg models of standardized forms to

be used by cities and counties.

GTFRR-0034L 020783 10:16 AM 8




Technical Assistance Without Penalty

Purpose:
To gain greater regulatory compliance with less conflict.

Nature of the problem:

The traditional means of gaining regulatory compliance through command and control has
resulted in significant ill will by the public towards government. It is sometimes difficult for those
needing to comply with regulations to understand what is required. People fear that if they ask
the regulatory agency for assistance and advice, they may receive a citation, fine, or immediate

compliance order.

Reguiatory 'agencies, under current regulations, may have rigid guidefines for enforcement. Once
an inspector finds a violation then if he or she fails to issue a citation or order, liability accrues to
the government and personal risk back to the inspector.

Both the inspector and the public are caught in this rigid system which discourages
communication and helpfulness.

Recommended Action: .
Recommend to the Legislature and the Governor as appropriate that they require:

1. Each agency to designate one or more technical assistance representative(s).to coordinate
voluntary compliance and provide technical assistance concerning compliance with the
agency's laws and regulations. :

-2. Requests for technical assistance will initiate a consultation and education process, not
immediate enforcement. Technica! assistance representatives will not issue orders or assess
penalties.

3. Onsite consultations by technical assistance representatives will not be regarded as
inspections or investigations and no citations or orders will be issued. Representatives will
- . inform the owner or operator of violations which are observed.

4. If the owner or operator of the facility does not correct the observed violations within a
reasonable time the agency may inspect the facility and take appropriate enforcement action.
If a fepresentative observes a violation of the law that places a person in danger or is likely
to cause physical damage to the property or others, or cause significant environmental harm
the agency may initiate enforcement action immediately upon observing the violation.
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Joint Administrative Rules Review Conimittee

Purpose: ,
To strengthen legistative oversight of rule-making to assure consistency with legislative intent.

Nature of Problem:
The Washington State Joint Administrative Rules Review Committee (JARRC) is charged with

the responsibility of reviewing proposed and existing rules to determine whether they conform
with the intent of the statutes they purport to implement.

Under the current JARRC process, a copy of all proposed rules is transmitted to staff of the
appropriate standing.committees in the Senate and House for preliminary examination, The
standing committee staff reviews these rules to determine whether a JARRC review is necessary.
A formal request for committee review must be made by a legislator. Interested parties may seek
out a legistator to present the request. If the issue cannot be resolved informaily and goes to a
formal hearing before the JARRC, the JARRC may, by majority vote, find that the rule is not
within the scope of authority for the agency. JARRC may attempt to persuade the rule-making
agency to revise the rule by publishing a notice in the Washington State Register that a rule does
not reflect original Jegislative intent. Also, by a two-thirds vote, JARRC may recommend that the
Governor suspend the rule. If the Governor makes the decision to suspend, such suspension is
effective until ninety days after the end of the next regular legislative session.

Many argue that JARRC lacks the resources and enforcement powers to provnde effective
legislative oversight of the rule-making process.

Recommended Action:
Recommend to the Legislature that it strengthen the JARRC by:

1. Amending the current requirement of a two thirds vote of JARRC members to vote in favor of
a recommendation to suspend a rule to a majority of the members.

2. Adding a provision such that if the Governor declines to suspend the rule after the majority
(currently two thirds) JARRC vote, the JARRC finding would be transmitted to the agency
and would trigger automatically a petition to repeal the rule in question pursuant to RCW
34.05.330. Within sixty days, pursuant to RCW 34.05.330, the agency would have to

- commence rule repeal proceedings (or proceedings to amend appropriately the rule) or state
why no such proceedings would be commenced. The legislation would specify that included
in any statement declining to repeal the rule the agency must state why the rule is within the
scope of its statutory authority.

3. Expanding JARRC authority to review rules for compliance with statutory procedures.
4. Allowing JARRC, by a two-thirds vote, to create a rebuttable pfesumptlon that a regulation

was adopted without authority for purposes of any judicial proceeding in which the validity of
the regulation is at issue.
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Review Existing Rules

Purpose: . '
To create an ongoing mechanism for identifying, reviewing, and repealing or amending existing

regulations that are obsolete, duplicative, conflicting, or otherwise unnecessary.

Nature of Problem:

There is a lack of knowledge about which regulations need revision; however, a requirement to

review every rule would be onerous. The Task Force, the Leglslature and the Executive Branch
- must formulate an on-going rules review system and begin reviewing regulations now.

Although the existing APA in RCW 34.05.330 provides a mechanism by which any person can
petition the- rule-adoptmg agency to repeal its own rule, on a regular basis, there needs to be a
broader effort to review existing rules and some mechanism to repeal a rule other than simply
having the rule-adopting agency reevaluate its own rule.

' Récommended Action: _
1. Establish a Task Force subcommittee that wiil:

a. initiate the rules review process by identifying a priority list of rules for review in 1994,
such identification to include a means by which the public can nominate rules for the
subcommittee to conSIder

b. formulate a realistic ongoing process for reviewing existing rules.

c. prepare a draft of the on-going rules review process quickly so that the Task Force can
recommend it to the Governor in time to identify resource needs in the budget.

2. Recommend that the Legislature amend the APA to provide for a rules review by the
Governor. The existing APA allows for any person to petition for agency review of rules.
The amendment will provide any person who unsuccessfully seeks an agency repeal to petition
the Governor for the repeal or readoption of such rule.

Comment:

‘Under this revised recommendation the subcommittee would proceed on two tracks. On one it
would create a mechanism for on-going rules review, with the Task Force forwarding a
recommendation to the Governor before the 1994 report deadline so that adequate resources for
the process could be written into the next budget.

On the other track the subcommittee would prepare a priority list with which.to begin the rules
review process. The public could nominate rules for the subcommittee to prioritize.- The
questions of who would do the actual reviewing, and how it will be done will need to be specified.
By getting the list out quickly, the first review might be done on a pilot basis, thus contributing
lessons for refinement of the ongoing mechanism. One approach the subcommittee might
consider, for example, could continue to involve the public in a kind of "negotiated de-
regulation.”
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Performance Reporting

Purpose:
To improve the timeliness, consistency, and responsiveness of state agency administration of

regulation by anaiyzmo and reporting the results of regulatory reform initiatives.

Nature of the Problem:
A significant amount of regulatory reform activity is going on throughout state government.
These efforts need to be compiled and evaluated to provide a broad understanding of successes

and shortcomings.

There is also a need to measure resuits. Decision timeliness, number of regulatory actions,
percentage of appealed agency.decisions, and the appeal overturn rate are examples of regulatory
activities that can and should be counted and compiled. Currently this is not being done.

The Governor identified the need to coordinate regulatory activities between agencies and levels
of government to improve timeliness and reduce duplication and overlap. EO 93-06 requests
state agencies to:

« Resolve interagency disputes through jointly developed procedures.
» Convene agency rule coordinating committees

« Implement negotiated rule making and pilot rule process

« Improve regulatory information and education by:

a. Notifving those persons impacted of antncnpated rule making.

b. The Business Assrstance Center helping agenczes better inform the public about regulatory
requirements.

c. Providing better training to rule writers and others respons:ble for the regulatory process.

d. Utilizing Dept. of Licensing's Business License Center for other regulatory
communications and one StOp activities.

Monitoring and performance reporting were not included in the Governor's order.

Recommended Action:
Propose that OFM report performance of state agencies regarding lmplementatlon of Executive
Order 93-06 and other regulatory reform activities by:

1. Dedicate staff to monitor regulatory reform efforts and report the results. The office will
work closely with agencies to determine baseline statistics (e.g. permit flow time, appeals
rates, overturn rates) against which to measure how well reform efforts are accomplishing
their objectives.

2. Publishing a periodic report outlining the results of implementing other reform initiatives. The

staff will also serve as a regulatory ombudsman for the public, providing a hotline for access
and incorporating what it learns into the periodic report.
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Subcommittee to Consider Alternative Approaches

Purpose: :
To consider alternatives to command and control to achieve compliance with improved public

acceptance.

Nature of the Problem: _
The current "command and control” approach to regulation attempts to direct behavior by setting
standards and penalizing violators. Many believe there are additional tools to compiement the
traditional approaches. '

Several localities have attempted to protect the environment through innovation. They have
established programs that allow for mitigation set-asides and development rights transfers.
Mitigation set-asides for example could allow a developer to replace a filled wetland by creating a
new wetland of equal or greater value. An example of a transfer of development rights (TDR)
would be to provide a developer the option of giving up rights to build in a rural area in exchange
for rights to develop in a denser, urban location.

Recommended Action:
1. Establish a subcommittee of the Task Force to study market and performance incentives as

alternatives to command and control approaches,

2. Environmental protection, workplace safety, and resource preservation are among the areas to
be addressed. The study should include education and technical assistance programs, and
economic incentives and disincentives such as reducing pollution permit fees for those who
exceed poliution reduction standards. Administrative and Legislative recommendations are
needed for implementation.

3.- The subcommittee should explore the following alternative approaches: 1) market incentives
such as wetlands mitigation or developments rights transfer programs, 2) integrated permits
that cover muitiple environmental rules such as air pollution and water quality permits, 3)
poliution prevention programs, 4) increased technical assistance to those subject to
regulations, and 5) public and consumer education.

4. The subcommittee should draw upon the experience and expertise available in the private

sector and state agencies that are beginning to develop alternative approaches and coordinate
with the private sector and Business Assistance Center.
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Integration of GMA, SEPA, SMA and Others

Purpose:
To determine how to consolidate land use and environmental laws to reduce cost and complexity

without harming the environment and to establish the long range context within which short-term
actions can be taken. _

Nature of the Problem:
Over the last 25 years, regulatory practices in the State of Washington have evolved to ever

greater levels of complexity. We are now discovering that regulations sometimes conflict with
each other and with other public policy objectives such as housing affordability and economic
development. While in recent years we have become more sophisticated in planning and impact
identification, we have not focused on or revised the process for implementation of the various
regulations. The costs and unintended consequences of regulation result from two principal
characteristics of the regulatory culture that have emerged. First, laws and regulations have been
adopted at different times to address narrow, specific problems, without complete consideration
for how they interact with other regulations. The result has often been overlap, duplication,

conflict and confusion in regulation. Second, laws and regulations that have been adopted this
way often fail to balance the narrow environmental objective of the regulation with broader public
policy objectives. This conflict has become even more pronounced since GMA has directed the
local governments to adopt comprehensive plans that integrate environmental, economic, and

. these other broader public policy objectives.

Recommended Action:
A. During 1994 establish a Task Force subcommittee with additional members to:

1. Study SEPA, the GMA, SMA, and all other land use and environmental laws related to
construction and resource use to determine how all aspects of environmental protection, land
use, appeals and litigation processes can be integrated.

2. Review state, federal, and federally delegated permit programs, local land use laws, and the
need for coordination in these processes to ensure strict time lines for permit decisions.

3. Prepare recommended legislation for consideration by the legislature in 1995.

B. Give appropriate notice to governménts planning under the GMA that the results of this Task
Force study guide and affect development regulations to be adopted under the GMA.

C. In the short term, initiate the legisiative and regulatory changes on the following pages which
are recommended for action in 1994,

Comments:

Given the size and complexity of the project, state agency and legislative staff should provide
support to the subcommittee. The Task Force subcommittee may need technical assistance.
Liaisons with the SEPA/GMA working group (of DCD & DOE), the City/County Planning -
Directors, and others also should be maintained.
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Uniform Requirements for Development Regulations

Purpose: :
Establish uniform requirements for cities and counties adopting development regulations under

the GMA.

Nature of the Problem: :

The GMA requires local governments to adopt development regulations to implement their GMA
comprehensive plans. These regulations must be adopted by the end of 1994 and have the
potential to add additional lavers of regulations and create inconsistency between local _
governments. A number of issues need to be addressed in this legislative session to provide
guidance to cities and counties before they adopt their plans and regulations and to reduce
conlict, duplication, and overlapping processes. '

Recommended Action;
Recommend to the Legislature amendments to the GMA and other pertinent statutes to:

1. Require local governments to include in their development regulations a timely and predictable
permit process for complete applications deemed to be consistent with adopted GMA plans
and regulations. ‘ '

2. Require local governments to specify the contents of 2 complete application in their
development regulations adopted to implement their GMA plans.

3. Require all local governments to provide written notice to applicants, within 10 days
following the filing of a permit application, of the following:
a. if the application is complete, or ,
b. if the application is incomplete, then what is necessary to make it complete,

Comments: : :

The Task Force was in agreement on the goal to integrate SEPA review with the land use permit
process and to develop a single, project level review process, but there was no consensus yet on
exactly how to achieve that goal or on the timing of when it should occur. Some members felt
that we were ready now to propose that compliance with the critical areas ordinances and other
development regulations to be adopted under the GMA would constitute adequate SEPA
mitigation for projects. Other members felt that acting now would be premature because the
GMA does not include minimum standards for the critical areas ordinances or development
regulations ard because local governments will not be adopting their development regulations:
until late 1994. The Task Force subcommittee formed to study the integration of SEPA, GMA,
SMA, and other land use and environmental laws will consider this issue during its ongoing work
next year, -

To help clarify the issues the Task Force provides the following discussion of pros and cons to an
action that was considered by the Task Force but not recommended at this time.

....continued on next page
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continued from previous page

Proposal Discussed:
Require that where adopted regulations address environmental impacts (e.g., critical area

ordinances, drainage regulations, impact fees), then such regulations would be presumed to
provide adequate mitigation under SEPA, absent extraordinary circumstances.

" The Task Force reached complete consensus that SEPA and GMA should not provide "multiple

bites of the apple." There was a debate over the specific proposal:

PRO: [Tom Goeltz]
1. Seattle Example. This development regulation/SEPA integration currently is operating and
offective in Seattle, i.e. regulations are presumed adequate mitigation under SEPA.

2. Avoid Duplication. Each jurisdiction must adopt critical area ordinances under the GMA.
Further, most jurisdictions have drainage ordinances, grading ordinances and numerous other
environmental regulations, separate from SEPA. Since these address particular elements of
the environment, the regulations should be presumed adequate mitigation under SEPA absent
extraordinary circumstances. Otherwise, there are at least “two bites of the apple.”

3. Local Autonomy Preserved. Local governments would choose the substance of their
ordinances, and having done so would constitute the regulation of that particular
environmental impact.

4. Eliminate Delays. By continuing to subject projects to SEPA appeals when they otherwise
must meet the adopted environmental reguiations, projects are substantially delayed.

CON: [Rod Brown] :

1. Not duplicative. Although some jurisdictions like Seattle may have adopted comprehensive
development regulations that take some, but not ali, environmental impacts into consideration,
most other jurisdictions do not have development regulations that would provide the type of
mitigation that would be imposed pursuant to SEPA. Furthermore, many of these
jurisdictions lack the expertise (and in some cases, the intent) to do so in the future. In
addition, there are some local jurisdictions that have not met the GMA deadlines for adopting
critical areas ordinances.

5 No Minimum Standards. Because the GMA does not specify minimum standards for critical
areas ordinances or the other development regulations of local govemment, there is no
assutance that these local ordinances will provide for adequate mitigation of the environmental
impacts of specific projects or that local autonomy will not result in inadequate development
regulations. We should wait until later in 1994 to evaluate the adequacy of the plans and
development regulations. :

3. Lack Experience. No GMA comprehensive plans have yet been adopted establishing the
framework for development regulations. It is, therefore, premature to significantly change the
authority under SEPA to assure adequate environmental consideration and protection. The
proposal may be a good idea for the 1995 Legislature, but it is too early to do it now.

GTERR-0033L 02094 10:16 AM 16




GMA Appeals Process

Purpose: : '
Amend the GMA to simplify the appeals process for review of GMA interim growth areas plans

and development regulations.

Nature of the Problem: ,

The jurisdiction of the Growth Management Hearings Boards is limited only to compliance with
the GMA and with SEPA, as it relates to the adoption of GMA interim growth areas, plans and
development regulations.. The Boards do not hear any claims related to constitutional issues or
procedural compliance with local or other state laws, including procedural compliance with a locz!
jurisdiction's SEPA ordinance. Furthermore, the authority to plan under the GMA is not
exclusive, and cities and counties continue to adopt land use and environmental regulations
pursuant to SEPA, RCW ch 36.70, their police powers, charters, etc. As a result, appeals of
GMA interim growth areas as well as the comprehensive land use plans and development
regulations must be filed not only with the Growth Management Heanngs Board, but also
simultaneously in superior court to ensure that issues regarding compliance with the GMA and
SEPA and constitutional and procedural challenges, can all be heard. In addition, local or agency
SEPA appeals processes have shorter appeal periods than the 60-day GMA appeal period and
may require that SEPA appeais be filed both with the Boards and in superior court in advance of
the GMA appeal. Finally, any appeals of the Board's actions then must be filed in Thurston
County Superior Court which has exclusive jurisdiction to hear those appeals.

Recommended Action:

Recommend to the Legislature:

1. An amendment to RCW 36.70A.290 to clarify that the 60-day appeal period also applies to
petitions to the Boards alleging that a state agency, county or city is not in compliance with
SEPA as it relates to the GMA plans and regulations.

2. Anamendment to RCW 36.70A.300 and the APA to remove Thurston County Superior
Court from the appeals process and provide for direct appeals of the Board's actions to the
Court of Appeals where they can be consolidated with appeals from the paraliel cases which
must be filed in local superior courts.

3. Anamendment to GMA to authorize the GMA Hearing Boards to appoint hearing examiners
and to allow the hearing examiners to make final decisions on behalf of the Boards,

‘Comments:™ .
Task Force members agree with the goals to shorten the appellate process and eliminate the need
to file multiple, simultaneous appeais to different hearing bodies and courts. However, none of
the specific proposals that were considered would have fully accomplished the goals. The Task
Force subcommittee formed to study the integration of SEPA, GMA, and other land use and
environmental laws will give this issue high priority early in 1994 so that a more comprehensive
recommendation can be made to the Legislature.
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SEPA Appeals

Purpose: ,
Provide for a single SEPA appeal hearing on procedural issues.

Nature of the Problem: :

SEPA allows, but does not require, local governments to establish a procedure for administrative
appeals on procedural issues. RCW 43.21C.075 permits only one agency appeal on procedura
-issues. This has not been interpreted to restrict local governments from permitting multiple
hearings (e.g., before both a hearing examiner and city council) on procedural issues such as
declarations of non significance or adequacy of any EIS.

Recommended Action: . _
Recommend to the Legislature amendments to RCW 43.21C.075 as follows for jurisdictions that

provide for SEPA appeals on procedural issues:

1.. To require that SEPA appeal hearings on procedural issues be conducted by a hearing
examiner {unless the jurisdiction does not have a hearing examiner) who shall make a final
deciston; and :

2. To require that any further SEPA appeal on procedural issues shall be to Superior Court.

Comments: :

Some local governments do not provide for any procedural or substantive SEPA appeals and they
will be able to continue not to do so. In addition, many local governments that provide for SEPA
appeals do not have hearing examiners. This amendment to SEPA will allow those local
governments without hearing examiners to continue to permit SEPA appeals to be heard by their
planning commissions, city councils, or county councils or commissioners. This amendment will
not affect the provisions of RCW 43.21C.060 that require local SEPA appeals on substantive
issues (mitigation or denial) to be heard by the local legislative authority, "unless that legisiative
authority formally eliminates such appeals”. ‘
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Model Toxics Control Act

Purpose:’ ,
Exempt remedial actions conducted under DOE approval pursuant to the Model Toxics Controi

Act (RCW ch.70.105D) from the procedural requirements of state and local environmental and
land use laws. ' "

Nature of the Problem:

Prior to the adoption of the Model Toxics Control Act by Initiative 97 in 1989, RCW
70.105B.250 provided the following exemption from the procedural and substantive requirements
of state and local laws that would otherwise apply to remedial action conducted under approved
settlement agreements:

A person conducting remedial action under an approved settlement agreement or the
department conducting remedial action is exempt from the procedural and substantive

- requirements of state and local laws that would otherwise apply to the remedial action,
including those requirements imposed by chapters 70,94, 70.105, 90.03, 90.44, and 90.58
RCW.

In addition, the Shoreline Management Act, SEPA, and other applicable state statutes included
similar exemptions. These exemptions were repealed by Initiative 97 and since then ail remedial
actions, including those pursuant to settlement agreements and agreed orders have been subject to
the provisions of the State Environmental Policy Act and have been required to obtain various in
state and local permits. This could result in substantial delay in the cleanup process as well as
additional costs. Such additional permit reviews and costs do not seem warranted when the
remedial action is being conducted under an approved settlement agreement or agreed order
pursuant to WAC 173-340, especially because the remedial action is designed to enhance the
environment.

Recommended Action:

1. Recommend to the Legislature an amendment to the Model Toxics Controt Act to add

~ language similar to that formerly found in RCW 70. 105B.250, which was repealed by
Initiative 97. The amendment should exempt remedial actions only from the procedural, not
the substantive, provisions of state and local environmental and land use laws. This
amendment should be broad enough to exempt all DOE-supervised cleanups now authorized
by the Model Toxics Control Act.

2. Ameridments also may be required to Chapters 43.21C, 70.94, 70.105, 90.03, 90.44, %0.48,
90.58 and 90.62 RCW, to provide exemptions from the procedural requirements of these
laws. :
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SEPA/GMA Integration

Purpose: -
Intezra'te the SEPA and GMA processes to ensure deference to GMA plans and regulations.

Nature of the Prnh!em

The Growth Management Act has redlrected our focus away from the analysis of impacts on
specific projects on a case-by-case basis and towards the adoption of comprehensive land use
plans and development regulations to address these impacts. In addition, compliance with SEPA
at the time of adoption of the GMA plans and regulations should identify major environmental
impacts of anticipated land uses and result in the development of regulations designed to mitigate
those impacts (for exampie, critical areas ordinances, drainage codes, and impact fees). Once the .
new plans and development regulations have been adopted, requiring additional environmental
review for projects that comply with these regulations could result in costly and time consuming
duplication of efforts by local governments and applicants. ' .

- Recommended Action:

1. Direct the Department of Ecology and the Department of Community Development to adopt
uniform regulations pursuant to RCW 43.21C.110 and RCW 36.70A.190 to provide a model
for programmatic EIS's which will satisfy the GMA requirements for SEPA compliance to

. ensure that the SEPA review is adequate to support the adoption of the pians and regulat:ons.

2. Develop one or more local govemment pilot projects to demonstrate the integration of
environmental factors into the adoption of the GMA plans and development regulations so
that once the development regulations are adopted they can provide the new regulatory
framework for the review of projects and the issuance of permits, thereby enabling local
governments to raise threshold levels or exempt projects from additional SEPA review.

3. Provide funds, within existing revenues, to expand the technical assistance provided by DCD
- to counties, cities, and towns to meet the requirements of the GMA. The assistance would
primarily be for smaller communities which lack adequate staff or the resources to hire
additional staff to meet these requirements.

4. Provide funds, within existing revenues, as seed money to establish a program of circuit riding
staff (to be provided by larger counties and cities by contract under the Interiocal Cooperation
Act) to permit smaller communities to meet their responsibilities under the GMA. The circuit
riding staff could include both planning staff and hearing examiners.

Comment:

During 1994 the Task Force subcommittee formed to study the integration of SEPA, GMA, SMA
and other land use and environmental Jaws will evaluate how best to achieve the goal of
integrating the environmental review process into the development permit process so that we can
avoid "taking two bites of the apple.” Note the discussion on page 16 for pros & cons on similar
issues. '
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ATTACHMENT A -

“TATE OF WASHINGTON
OFFICE OF THE COVERNOR

P.O. Bov JUUG2Z * (Hvnapa, W.ashingtun 98303-0002 » 5 733-6780

E ER " EO 9306

IMPROVING STATE RE RY A

I, Mike Lowrv, Governor of the State of Washiogron., by virtue of the [Pmr vested in -
deciare my commiiment to improve Washingron's reguiatory climate. [ s, therefore, :.
purpose of this executive order 10 accompiish the following:

» To institute immediate management improvements in state regulatory functions

—

reducing inefficiencies, conflicts, agd delays.

» To develop iong-term solutions 1o complex reguiatory issues that, if Jeft unresolv
~ could impede the orderly growth and sustained econormic development of the sta:

* To epsure that any regulatory reform solutions designed to SUpport economic
bepesits aiso ensure continued protection of the environment, the heaith, and tt
safety of our citizens, :

To accomplish these purposes, I hereby direct the following actions:

L. Creation of the Governor's Task Force on Reguiatory Reform

There is created the Govermor's Task Feorce on Reguiatory Reform to consist of Do
foore than 22 members. Membership shall refiect the interesss of business, agricuinn
labor, the environment. other citizens. the Legislature, cites and counties, and state
agencies. Representatives from . ' 1 e_2s_nonvoting, ex officio
members. Members shall be a pointed by the Governor and the Governor shali sel
the chair. Staffing for the 'I‘:zsfxcJ Force shall be provided by the Office of Financiaj
Management. with assistance from state agencies and the Legisiature, as may be mac
a*nrailalﬁci::;:L State agencies shall provide the Task Force with information and assistane
as neede :

The charge of the Task Force is 1o develop recommendations for stamutory and
administrative changes that lead 0 more reasonabie, efficient, cosr-effective, and
coordinated reguiatory actions. The recommendations shall support economic benefii
for the state while ensuring continued protection of the environment and the hezith a
safety of citizens. ‘ _

The Task Force shall commence operations upon appointment in August 1993 and
terminate on December 31, 1994, The Task Force shall submit interim
recommendations to the Governor by December 1, 1993, and final recommendations t
December 1, 1994, : :



ATTACHMENT A

Execunuve Order 932-06
Page 2

The Task Force shail deveiop recommendations 10 respond to the following issues:

‘A. How should the state’s environmental and §rowlh management fequirements ani

processes be integrated so that the goals of environrnental protection, orderly an
planned growih, and sustained econamic development are achieved?

B. What improvements should be made in project approvai. permitting, and appeat
processes and structures to make them faster and simpier without undercutting
environmentai protection? '_ .

C. In addition to actions directed by this executive order, what other mechanisms
structures. and procedures should be instituted to achieve better coordination an.
consistency in reguiatory actions within agencies, between agencies, and betweer

jurisdictions?

D. Are there effective performance-based. market-based. and other reguiatory mode:
that wiil achieve more efficient and effective regulation than currant command a:
control and technoiogy-based regulatory approaches?

~ E. In addition to actions directed by this executive order, are there other ways o

IL

L

expand the use of altermative decision making and dispute resolution models
designed to reach consemsus and resoive conflict on reguiatory issues without-
resorung to litigauon?

F. Is there 2 nmeed to amend the state’s Administrative Procedure Act or related
statutes that wouid lead to more reasonable, efficient, timely, cost-effective, and
coordinated rule-making and adjudication?

Expedited Resolution of Interagency Disputes :

In partiai fuifillment of the intent of Chapter 279, Laws of 1993 (Substitute Senate Bil
5634), any agency that has regulatory responsibilities over areas in common with, or
reiated to, the duties of other agencies issgcrcby requested to develop jointlv with thos:
otber agencies procedurss for the resolution of interagency disputes regarding reguiator
matters. The purpose of these procedures is to avotd litigation aod time-constumi
delays in reguiatory actions by providing commonily understood procedures to expedite
the resolution of disputes berween agencies. The procedures may include, but are nat
limited to, the delineation of stages of dispute resoiution designed to elevate issues to
higher administrative leveis within agencies so that the issues may be resoived in a
timeiv manner. Such processes shail be established through the use of memorandums
of understanding between agencies, or by other appropriate means. The Office of
Financial Management shall monitor and assist in developing model interagency
dispute resolution orocesses for use by agencies. The Office of Financiai Management
shall cooperate with the Attorney General's Office in the deveiopment of these
processes. .

Agency Rule Coordinating Committees _

Any agency that anticipates the adoption of rules affecting regulatory programis in other
agencies or jurisdictions is herebv reguesied to convene 2 temporary agency ruie
coordinating committee (ARCC), consisting of representatives trom those affected
agencies or jurisdictions. An ARCC shail be created by the agency originating the rule
in the eariy stages of ruie deveiopment to ensure that substantial coordination of
reguiatory programs is achieved. e purpose of an ARCC is 10 identify and resoive,
10 the extent practicable, any potcn:iaf conflicts, jurisdictional overiaps, or duplication o
efionn before formal ruie adoption occurs. '




ATTACHMENT A

Executive Order v3-06
Page 3 ,

IV. Impiementing and Promoting: Negotiated Rule Making and the Pilot Rule Process

To assist in the impiementation of Chapter 202, Laws of 1993 (Substitute Senate B
5088). the Office of Financiai Management shall deveiop, in cooperation with the
Attorney General’s Office and other agencies. .model ‘poiicies, procedures, and othe
information 10 promote the use by agencies of negotiated rule making and the piic
‘rule process. Negortiated rule making inciudes procedures and methods for reachin
agreement among interested parties, when possible. on proposed rujes before
publication of notice and heanngs. The pilot ruic process is designed to reduce
unreasonable economie, procedural, and technical burdens on the reguiated commun
by measuring or testing, in advance, the feasibility of compiiance. It inciudes the use
voluntary pilot study groups. : :

The purpose of these processes is to invoive the reguiated commupity and other
affected groups and individuals at the early stages of ruje development. thereby
improving compliance and acceptance of the ruie and reducing the potential for
litigation.” Agencies are encouraged to review fumre rule making and identify those
instances where negotiated rule making and the piiot rule process may be appropriate.

V. Improving Reguiatory Information and Education :
It is the goal of state government to improve pubiic information about ‘current and
future regulatory actions and better educate agency personnel about '
regulatory’ activities. To achieve this goal, agencies are hereby requested to compiy
with the following: ' -

A. To the extent possible, no iater than December of each year, identig and prepar
a list of major subjects of potenrial rule making anticipated for the ensuing
calendar year. The list shall be made available, upon request. to affacted membe:
of the regulated community and other groups and individuals, including other
agencies and jurisdictions. ~Early identification of potential rule making will
facilizate interagency rule coordination and early involvement of interested parme:
in rule making.” Failure to identify a subject of rule ing on the list in no way
limits or affects an agency’s authority to adopt rules on that subject. :

B. loventory existing publications or other communication materials used to
disseminate regufatory information to the public and submit copies of those
materials to the state’s Business Assistance Center. Using this information, the
Business Assistance Center, working with agencies, shall dcchl:fp proposals. for
consistent and coordinated approaches for agencies to better inform the public
about regulatory requirements. ‘ ' '

C. Panicipate, as appropriate, in the regulatory fairness training program being
- dcvcioEed by the state’s Business Assistance Center. The purpose of the training i
to further educate agency regulatory personnei about .business costs and concerns,
help agencies achieve competency in statutory rule making requirements, share
innovauve and effective ways to invoive and inform the public about rule maki
and mitigate regulatory impacts, improve the quality of rule writing, and facilitate
the establishment of agency rute coordinating committees.
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Execuuve Order v3-N4
Page 4

D. Utilize tne semaces of the Depariment of L_icensing‘s Business License Center ::
developing cost-effective deiivery of information and one-stop master licensing fc
agency permuts, licenses. certificates. or approvais to perform business activities.

. IN WITNESS WHEREQF, I bhave hereus
. set my hand and caused the Seal of the
- State of Washingion to be affixed at

3 %Olvmpia this _ ¥ dav of flisat—
& A.D., nineteen hundred and ninety-three.

P ot

Governor ot }Vas.tiizjgzon

BY THE GOVERNOR:

&

Secretary of State




ATTACHMENT B

Job and economic insecurity
Government seen as obstructionist

- time and cost of compliance

New laws passed before old ones are
implemented

Conflicting regulations

- can't administer

Conflicting interpretations

- by the regulators to the reguiated
Overlapping accountability

Sheer volume of regulations

Volume implies arbitrary enforcement
Rapid pace of change

- informational society

- old government structures

Risk averse nature of managers -

- innovation averse

Too many lawyers :
More intrusive personal regulations

- i.e., wood stoves, auto emissions, helmets
Too many causes

Bureaucracy has operational mentality

" - procedures rule

Concentration on stick
- no education & voluntary compliance
~ by many different agencies

[ ' 1.What's going on in society that causes these issues to be before us now? ||

Fashionable to worry about policy/less
emphasis on making it work
Second guessing legisiature
Lack of legislative intent
- administrators decide
- not enough detail in taw
Conflicting role for administrator

- regulator versus partner
No reward for efficiency
Aggregation of roles that ad:mmstrators have
to play
Public input required but not used
- required to be used
Have not consistently delineated goals before
writing regulations
Businesses spending more time & money on
regs than business
At crossroads. After 20 years of adding
regulations there is a shift of values.
No evidence of getting results
Valuabie time is lost getting perfect solution
No yardsticks
No quantification of the cost of results. Costs
don't equal resuits

2. What are characteristics of "good" regulation

Regs that are needed

- not those that are obsolete
- sunset review process
Regs tied to specific goals

© = way to measure

- clear legislative intent
- clear delegation
Dependabxhty of regulations (for capltal

~ investment & certainty)

Regulations that further legisiative goals in
most unobtrusive & cost effective way

Clear communication

Performance based - defined measures
Reviews which are time limited

- all venues

Need some pian to rmtlgatc the negative effects
on regulated

Fewer steps in appellate process

Lead agency

- vertical

- not overlapping

- horizontal

Product of process where stakeholders are
involved

Well managed

Good horizontal partnering

Focus on good decisions (with information
available at time) not just results

- so many people have "bites at apple"
Consistency across agencies

Result in yes or no: timely, practical,
consistent

Supportive & creative legal assistance
Where costs are understood

- of admin

- of result

FLPCHRT.DOC




3. What measures will indicate performance?

Is compliance incentive driven, not directive? |l Reworking APA
. fewer enforcement actions o Timeliness measured

» Fewer reportable accidents o Better cost measurement - know the costs

¢ Regulators anonymous - "new values" e Measure how people feel about regulation

» Economic statistics - basis in research -

» Fewer complaints |+ Caution here on level of perfection

o Process that people approve ‘ o Before & after :

e Pages of regulations before and after the Task - description of what exists now compared to
Force recommendations what exists later

o Steps clear between goals and rgéulations » Isthere a checklist of "good" practices?

4. What is the problem the Task Force should address?

e Where the violation of regs result in penalty i1e  Decide how to improve coordinationr now, and

- broader than land use 1 SEPA/GMA over long term ,

- define process ile How to hamess a lot of thought about Task
e Promuigation, missed results, enforcement, L Force proposed moves '

what is wrong that needs to be addressed. ifs  If little short run action, then compounding
« For this scssion, change the rule making problem

ite How to decide which pieces to address first
iie Losing the momentum of the politicai process.
ile Getting input from various groups of
constituencies ,

- specifically labor/environment

process to keep things from getting worse.
Then address needed changes to existing
regulations over the next year.

¢ Decide which few things to fix now

FLPCHRTIDOC




ATTACHMENT C

Groups & Individuals having provided written information to the Regulatory Reform Task Force

~ American Planning Association

Andre Gay

Association of Washington Business
Association of Washington Cities
Attorney General

Bainbridge Cedar Products

Business Assistance Center

City of Renton

City/County Pianners Association
Department of Ecology

Dept. of Community Development

Dept. of Employment Security

Dept. of Heaith

Dept. of Labor and Industries

Drinking Water 2000 Task Force

Elaine Davis

Enviro-Drain Inc.

Forward Washington

Friends of Washington

Greater Seattle Chamber of Commerce - -
Griffin Development Company
Independent Business Association

John Woodring

“ King County Housing Partnership (Benson
Glen)

League of Women Voters

Lewis & Lewis Counsulting

National Audubon

National Federation of Independent Business
Penberthy Electromeit International, Inc.
People for Puget Sound

Representative Applewick

Rod Brown™

Senate Labor & Commerce Committee Staff
Senator Jim Jesernig

Senator Ray Moore

SEPA/GMA Working Group

Sierra Club

Small Business Improvement Council
Tayloe Washburn

Tom Goeltz

GTFRR-0040, 02/07/94, 10:18 AM

Washington Association of Realtors
Washington Council for Public Personnel
Administration

Washington Institute

Washington Public Parks Associaton
Washington State Association of Counties
Washington State Labor Council

" Western Petroleum Marketers Assocxatlon
Weyerhauser



ATTACHMENT D

Regulatory Reform
Some of the Alternatives

1. SEPA/GMA/Related Statutes

A

B.

E.

F.

Legislatively integrate SEPA and GMA processes

Legislative recommendations for procedural requirements in adopting development
regulations under GMA.

Governor/Legislature clarify the mechanism for state review of GMA plans.
Revise SEPA
Coordination of state and local watershed planning.

State should coordinate facility planning through regionwide master planning.

2. Rulemaking Procedures and Communication

A

B.

O

E.

G.

Communications:

Criteria for state agency rules:

~ Revise, update, repeal old rules

Central repository-"clearinghouse"” for all rules
Better information and distribution of rules
Department of Information Services/Central Information Répository

Negotiated rule making

3. Challenges to Rules

A

Pay litigation costs of prevailing party when rules are challenged.

4. Reg illatorv Fairness Act Changes & Implementation

A

B.

GTFRR-0010, 02754

Regulatory impact statements

Develop a method to establish a regulatory cost index for small business.




C. Cumulative regulatory impact analysis required for each new rule.

5. JARRC
‘A -J ARRC
6. Procedures/Requirements for the Legislature
A Clear and concise Legislative intent
B. Eliminate broad grants of rulemaking authority.

7.  One Stop Concepts

A One stop concepts

8.  Federal/State Relationships

A Dangerous Waste rules (WAC 173 303) duplicate federal regulatlons and could be
substantlally reduced. '

B.  Legislation that state rules not be more stringent than federal unless there is a c}ear
health and safety justification.

9.  Alternative Strategies

A Market incentives to achieve the goals instead of command and control

B. Assistance to private sector for compliance
C. Compensate property owners damaged by regulaﬁons.
D. Performance based alternatives to prescriptive building codes.

10. Timelines and Dlnnlicaiion

—

A State and local government permit processes
B. Coordination of regulatory activities
C. Eliminate duplication between levels of government

GTFRR-0010, 0207/54



Appendix B

1.Side by Side |
2 Governor Lowry’s Veto Message
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APPENDIX B

STATE OF WASHINGTON

QFFICE OF THE GOVERNOR

P.O. Box 40002 » Ohmpia, Washington 98504-0002 * (2061 753-6780

April 1, 1994

To The Honorable Speaker and Members,
‘The House of Representatives of the State of Washington

Ladies aﬂd Gentlemen:

I am retumning herewith, without my approval as to sections 4, 5, 6, 13; 16(2), 20, 23, 25, 34, and 35,
Engrossed Second Substitute House Bill No. 2510 entitled:

"AN ACT Relating to the impiementation of the recommendations of the governor's task
force on regulatory reform;™ .

On August 9, 1993, 1 signed Executive Order 93-06. The Executive Order directed state agencies to
initiate several efforts to coordinate among themselves and to provide better and more useful infonmation
to the public. I stated three goals for regulatory reform in the Executive Order. They are:

+ To institute immediate management improvements in state regulatory functions, reducing
inefficiencies, conflicts, and delays.

. To develop long-term solutions to complex regulatory issues that, if left unresoived,
could impede the orderly growth and sustained economic development of the state.

. To ensure that any reguiatory reform solutions designed to support economic benefitsto
the state also ensure continued protection of the environment, the heaith, and the safety of
our _citizcns. . :

The Executive Order also created the Governor's Task Force on Reguiatory Reform, composed of
representatives from a cross-section of state citizens and interest groups. The Task Force established three
subcommittees to address the major issue areas set forth in the Executive Order and made its interim
recommendation in its December 17, 1993 report upon which this legisiation is based. The Task Force
will continue its work through December 31, 1994 and will submit final recommendations to the
Governor by December 1, 1994. ' .

As introduced, House Bill No. 2510 met the goals I established for reguiatory reform. | would have been
able to sign all but one section had it passed as it was introduced. However, as passed by the Legislature,
there are sections of Engrossed Second Substitute House Bill No. 2510 which I do not believe meet the
goals I set for regulatory reform. In addition, many of the provisions of the bill would only increase the
delays, bureaucracy, and paperwork of the rulemaking process imposing significant burdens on state



Speaker and MemberS
Page 2
April 1. 1994

agencies without providing any additional meaningful involvement or reduced burden for the regulated
community. This is directly counte: o the goals of regulatory reform.

While [ am disappointed that I am unable to sign this bill in its entirety, there are several provisions I will
soon incorporate into an Executive Order. In particular, the Executive Order will direct agencies engaged
in rulemaking to evaluate criteria similar to those set forth in section 4 as proposed by the Task Force. |
will also be directing agencies to increase the level of technical assistance they provide to businesses and
to individuals intent on meeting state regulations but who may be unclear on how to comply.

Of all of the issues addressed in the bill, section 4 served as the flash point for debate over regulatory
reform during the 1994 Legislative Session. The Task Force, with considerable public comment,
concluded that the state agencies needed additional direction in the rulemaking process and recommended
a series of criteria for the agencies to consider before adopting a rule. I fully support the concept that
agencies consider these criteria in their rulemaking process. However, section 4 strays from the carefully
balanced approach in the original bill. The bill provided the proper direction to agencies without creating
additional, unnecessary paperwork and avoided tuming rulemaking into a judiciai like process which only
encourages litigation. If this section is aliowed to become law, the only certainty is that litigation will
ensue over the meaning of its various provisions.

In addition, the specific criteria set forth in section 4 go weil beyond the criteria proposed in the original
bill. For example, this section requires an agency to determine that any overlap, duplication or difference
between the rule and any federal law is necessary to achieve the objectives of the statute. There are many
circumstances where differences from federal rules may be justified to protect the safety and quality of
life in our state, yet these provisions would make it nearly impossible for an agency to adopt rules on a
subject over which the federal gevermiuent has adopted rules or passed legislation. |

Section 4 also requires an agency to determine that the likely costs of a rule justify its likely benefits.
While the original bill required agencies to consider the economic and environmental consequences of
adopting a rule, the cost benefit analysis approach in section 4 goes beyond that requirement. This
provision mandates a time consuming, expensive and controversial process. Although it is appropriate for
agencies to consider the benefits and costs of their actions, many of the factors which should be

considered, such as heaith, safety and environmental concerns, do not lend themselves to a formal cost-
benefit determihation.

Section 4 also requires agencies to determine that there are no reasonable aiternatives proposed during the
rule-making process which are less burdensome on those required to comply. This critetia creates the
unacceptable assumption that impacts on the regulated community shouid be the only consideration for an

agency when it adopts a rule. Agencies should also consider the cost to the taxpayers, to the environment
" and to the public's safety.’

Section 4, in combination with section 5, was identified by state agencies as being particularly expensive
to implement. The legislature did not appropriate funds in the supplemental budget to defray the added
costs which this section would impose. For all of the above reasons, | am vetoing section 4.
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Section 3 applies only to ruies subject to the provisions of section 4. Therefore, I am also vetoing section
5. '

Section 6 amends an existing statute which ailows a person to petition an agency to adopt, amend, or
repeal a rule, by aliowing an appeal of an agency's decision to the governor. Section 6 directs the
petitioner to address several specific factors which the agencies are not required to consider when they
engage in rule-making. By including these as elements of the petition, the implication is made that they
are also standards for rule adoption when in fact they are not. For this reason, [ am vetoing section 6.

Section 13 is a new section which incorpomtes part of the requirements currently included in RCW
19.85.060. Section 13 states that an agency is not required to prepare a small business economic impact
statement if the rule is adopted in order 1o comply with federal law. RCW 19.85.060, which section 13
replaces. provides that an agency is not required to prepare the statement if the rule is adopted to comply
with federal Jaw or regulation. While this may have been an inadvertent action by the legisiature, deletion
of these words increases the circumstances under which agencies will need to prepare an impact statement
even though the nule is required by the federal government. For this reason, [ am vetoing section 13.

Secuon 16 (2) repeals RCW 19.85.060, which contains the exemption addressed in section 13. Because I
am vetoing section 13, I am also vetoing section 16(2).

Section 20 gives the Joint Administrative Rules Review Committee (JARRC) the ability to establish a
rebuttable presumption in judicial proccedings that a rule does not comply with the legislamre s intent.

" The Task Force inciuded this recommendation in its report. It has been my wish to sign into law those
recommendations in this bill which accurately reflect the recommendations of the Task Force. However, |
have serious concerns about the constitutionality of this provision under the separation of powers doctrine.
A commintee of the legislature cannot be given authority to invalidate a rule. See, Immigration &
Naturalization Service v. Chadha, 462 U.S. 919 (1983). Allowing a committee of the legislature to affect

the legal status of an agency rule adopted in compliance with ail statutory procedures is an unwarranted
intrusion into the role of the executive branch.

Through section 19 of the bill the legislature's authority, to object to rules is enchanced by lowering the -
threshold vote necessary for JARRC to recommend suspension of a rule. In addition, if the governor does
not suspend the rule, section 19 provides that JARRC's recommendation is treated by the agency as a
petition to repeal the rule. JARRC also may recommend to the full Legislature corrective legisiation if it

is dissatisfied with the agency's response to its objections. These are appropriate means to incrsase the
_authority of JARRC. For these reasons, | am vetoing section 20.

Section 23 addresses the issue of technical assistance and its relationship to enforcement. The original bill
included a provision requiring agencies to provide technical assistance as an alternative to traditional
enforcement approaches. This provision was based on successful programs in the Department of Ecology
and the Department of Labor and Industries. Many other agencies have also developed similar
approaches to enforcement. Section 23 goes beyond this positive approach to technical assistance by
allowing a business which requests assistance from a selected set of state agencies to avoid penalties for
violation of any rules administered by the agency unless the business has previously violated the same

3
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rule or does so knowingly. While { support increased technical assistance from agencies and will include
this in my Executive Order, | cannot support the idea that ignorance is an excuse to violate state rules.
This provision will be more likely 10 further the confrontational approach many businesses have
complained about instead of fostering ccoperation between business and state reguiators

There is also a serious question about the constitutionality of this provision since it applies only to
business entities. Article 1, section 12 of the Washington Constitution prohibits the granting of privileges
and immunities to corporations that are not available to ail others. Many individual citizens, as well as
cities and counties, are required to comply with the same statutes and rules'as businesses. They are not

afforded the same favorable treatment this section would provide to busmess For these reasons, I am
vetoing section 23. ‘

Section 25 modifies the requirements of the Administrative Procedure Act relating 10 the exhaustion of

administrative remedies. A reference to the appeal provided for in section 6 is added. Since I have vetoed
section 6, this section is aiso vetoed.

Sections 34 and 35 were added to Engrossed Second Substitute House Bill No. 2510 by the Conference
Committee and received no discussion or debate prior to that time. They require city and county
governments to expend considerable resources to coordinate their regulatory activities with the state a.ud
federai governments. As with so many sections of this bill, the goals of these two sections are sound.
However, the requirements imposed by these two sections will only burden cities and counties without
any benefit of the topic of coordinating local and state permitting and regulatory decisions is under active

consideration by the Task Force. [t is premature to enact these sections at this time. | am therefore
vetoing sections 34 and 35. ‘

With the exception of sections 4, 5, 6, 13, 16(2), 20. 23, 25. 34, and 35, Engrosséd Second Substitute
House Bill 2510 is approved. : , -

Respectfully submitted,

S g
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APPENDIX C

STATE OF WASHINGTON

OFFICE OF THE GOVERNOR

P.O. Box 40002 ¢ Olympia, Washington 98504-0002 * (206) 753-6780 EO 94.07

EXECUTIVE ORDER
ON REGULATORY REFORM

I. Introduction.

A. Pumpose. This executive order is adopted to increase public confidence in agency
rule making activities, to improve coordination among state agencies, to improve the

¢ efficiency and effectiveness of regulatory programs, and to avoid imposing undue

' burdens on business, the public, local governments, and state agencies. Except as

otherwise provided herein, this Executive Order supplements Executive Order 93-06

and provides state agencies guidance in meeting their regulatory objectives. Itis the

purpose of this Executive Order to: )

1. Reinforce the accountability of agency directors to the Governor for the
regulatory actions of their agencies.

2. Provide better information to the Governor, the Legislature, and the public .

.about the implementation of agency regulatory programs.

Establish factors for agencies to consider during the rule making process.

4. Encourage voluntary compliance with statutes and rules through the
provision of technical assistance. -

5. Protect the public health and safety and the environment, promote the state’s
economy, and maintain the quality of life of the citizens of the state.

w

B. Philosophy of Regulation. Agency regulation is intended to benefit both the public
and those who are affected by the rules. The effective use of regulation assures
equal treatment for the regulated community. The use of rules provides that agency
policies are made in a public setting. Ineffective regulation can result in time-

_ ~. consuming and expensive procedures providing little public or private benefit. In
order to further the effective use of regulation, the following principles shall guide
agencies in their program implementation: ' :

1. Agencies should focus, within the constraints imposed by statutory
requirements, on those issues posing greater risks to the public or from .
which the public can expect to receive greater benefits.

2. Agencies should attempt to use less intrusive methods of achieving desired
outcomes. '
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3. Agencies should be open to reasonable altemative methods of achieving
regulatory objectives.

4. Apencies should approach their regulatory duties assuming that most

C.

IL. Planmng

A.

B.

individuals and businesses who are subject to regulation will attempt to
comply with the law, particularly when they are given sufficient information.
In this context, enforcement assures that the majority of a regulated
community who do intend to comply wnh the law are not placed at a
competitive disadvantage.

5. Agencies should develop methods to determme whether regulatory prograrns
are meeting program objectives.

6. Inaddition to an agency director’s legal responsibility over agency
operations, each agency director shall be responsible to the Governor for
assuring that the spirit and intent of this Executive Order are carried out.

Effect on Quasi-judicial Boards, The provisions of this Executive Order do not

apply toa quasx-;ud:c:aj board or commission as it relates to its adjudicatory
proceedmgs

Each state agency shall prepare an annual fiscal year agenda for significant rules
under development. The agenda shall be adopted not later than June 30. The
agenda shall be made available upon request to any person and shall be published by
the agency in the Washington State Register. The agenda shall also be submitted to
the director of the Office of Financial Management and to any other state agency
which may reasonably be expected to have an interest in the subject of rules which
will be developed.

Paragraph A. of Section V. of EO 93-06, directing state agencies to adopt a list of
potential rule making activities, is rescinded.

III. Office of Financial Management Review Procedures

A.

Quarterly Reports to the Office of Financial Management. State agencies shall
submit to the Office of Financial Management each quarter a report of their rule

_adoption activities for the prior quarter. The report shall be provided to the Office

of Financial Management in the manner and format required by the Office of
" Financial Management and shall include at least r.he following information for new,
amended, and repealed rules:

1. The number adopted, proposed for adoption, and proposals withdrawn.
2. The number adopted as emergency rules.
3. The number adopted in order to comply with federal statute, with federal
rules or standards, and with recently enacted state statutes.
4. The number adopted at the request of a non-governmental entity.
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5. The number adopted on the agency’s own initiative.
6. The number adopted in order to clarify, streamline, or reform agency
procedures.
7. The number of petitions for review of rules received by the agency.
8.  The number of rules appealed to superior court.
9. The number adopted using negotiated rule making, pilot rule making, or
other alternative rule making mechanisms. ,
10. Any other summary information required by the director of the Office of
. Financial Management. ,
11. For purposes of the report required by this section, each Washington State
Register filing shall be considered as a separate rule.
B. When an agency commences a significant rule making activity, as determined by the

agency, it shall provide a copy of its notice of intent, required by RCW
34.05.310(1), to the director of the Office of Financial Management and to other
state agencies that may have an interest in or be affected by the rule making.

If a state agency director believes that another state agency is engaging in rule
making activities which may potentially conflict with its rules or policies, the

agency director shall notify the other agency and the director of the Office of

Financial Management of his or her concern. '

Agencies shall attempt to resolve disputes among themselves using the procedures
established in EO 93-06 and RCW 34.05.310. If agencies are unable to resolve a
dispute within a reasonable period of time, the director of the Office of Financial
Management shall collect appropriate information concerning the dispute and, in the
director's discretion, either resolve the dispute or inform the Govemnor of the nature
of the dispute and provide a recommendation for resolution.

IV. Regulatory Fiscal Note. N
A. The Office of Financial Management shall revise the fiscal note form to include the

—

“ . agencies have authority over the same subject matter.
B.

following information on each bill for which a fiscal note is prepared: whether new
rules are required or existing rules must be amended in order to implement the
legislation, the approximate cost involved in developing those rules, the types of
entities which may potentially be affected by the legislation, and whether other

In its review of agency request legislation prepared for introduction in the 1995
legislative session, the Office of Financial Management shall review the legislation
10 ensure that any proposed delegation of rule making authority is clear in its intent.




Executive Order 94-07 '

June 6, 1994
Page 4

V. RuleA
Al

doption Factors,

As early in the rule-dei'elopmerit process as possible, but not later than the time a
rule is published for comment and adoption as a permanent rule, an agency, based
on reasonably available information, shall consider and prepare a written analysis of
the proposed rule addressing the following:

1. The objective of the rule. -

2. Whether changes to other rules or statutes would achieve the same objective.

3. How the provisions of the proposed rule will be coordinated with other rules
of the agency and rules of other state agencies, local governments, and the
federal government. : '

4. Whether it has chosen a reasonable, cost-effective manner to achieve the
regulatory objective. ' _

5.  The anticipated environmental and fiscal consequences of adopting and not
adopting the proposed rule, recognizing the difficulty of quantifying some
consequences.

The agency shall identify and assess alternative forms of regulation and, where
appropriate, shall specify performance standards in addition to standards for
behavior and manner of compliance. |

If a rule proposed in order to comply with federal law contains significant
differences from a comparable federal rule or standard, or if a proposed rule
provides differences in application to public and private entities, the agency shall

 provide a written analysis explaining the nature of the differences, evaluating their

consequences, and providing a rationale for adopting the rule as drafted.

An agency shall include the written analyses required by Part V in the rule making
file and shall make the analyses available to any person upon request. The analyses
shall be updated based on additional information received by the agency during the
rule making process. : ’

An agency is encouraged, but not required, to.comply with this Part V when
adopting an emergency rule under RCW 34.05.350.

VL Volintary Compliance through Technical Assistance

A.

To the maximum extent feasible, within the limits of an agency’s current budget and
consistent with statutory requirements, an agency with regulatory enforcement
authority shall promote voluntary compliance with state and federal law enforced by
the agency and the agency's rules through the provision of technical assistance,
including technical assistance visits.
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B. For purposes of this Executive Order, technical assistance includes:

1. Information on the laws, rules, compliance methods, and technologies .
applicable to the agency’s programs;

2. Information on methods to avoid compliance problems;

3. Assistance in applying for permits; and

4. Information on the mission, goals, and objectives of the program.

C. For the purposes of this Executive Order, a technical assistance visit is a visit of an
agency employee to a facility, business, or other location that is declared by the
agency employee at the beginning of the visit to be a technical assistance visit.

D. During a technical assistance visit, an agency employee shall inform the owner or
- operator of the facility of any violations of law or agency rules and provide technical
assistance concemning compliance.

E. Except as provided in Paragraph G:

‘1. A technical assistance visit shall not be regarded as an inspection or
investigation; and

2.  The owner or operator shall be given a reasonable period of time to correct
violations before any penalty or sanction is imposed for those violations.

F. Anagency may reinspect a facility within a reasonable period of time afier a
technical assistance visit and take appropriate enforcement action for any
uncorrected violations. '

G. An agency employee who observes a violation during a technical assistance visit
may take immediate enforcement action if:

1.  The violation places a person in danger of death or bodily harm, is causing
or is likely to cause more than minor environmental harm, presents a risk to
. worker or public health and safety, or is causing or is likely to cause physical
damage to the property of others in an amount exceeding one thousand
dollars; or '
2.  The person has prewous]y been subject to an enforcement action for the
same violation. :

VII. Effective Dates

A. The application of this Executive Order is prospective only.

B. For fiscal year 1995, the agenda required by Part II shall be adopted not later than
August 31, 1994,

-
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An agency is encouraged, but is not required. to comply with the provisions of Part
V of this Executive Order for any rule which is proposed for adoption by filing in
the Washington State Register prior to July 31, 1994,

D. Agencies shall report the information required by Part II1., Paragraph A, beginning

with the calendar quarier ending September 30, 1994,

This order shall take effect immediately.

IN WITNESS WHEREOF, | have hereunto set my
hand and caused the Seal of the State of Washington

to be affixed at Olympiz on this 61H day of June,
A.D., nineteen hundred and ninety-four.

LI

Troepetrt!

Cea
*a, . ... *
0

FA
fF‘\a"e,
q‘_u_?‘/‘ d

| Secretary of State
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Appendix E

1. Maximizing Voluntary Compliance
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AN ACT Relating to voluntary compiiance with agency rules
consistent with the recommendations of the governor’s task force on
regulatory reform; amending RCW 18.104.135, 49.17.180, 70.94.431,
70.105.080,-70.132.050, 70.138.040, 86.16.081, 90.03.600, 950.48.144,
90.58.210, 90.58.560, and 90.76.080; adding a new chapter to Title 43

RCW; and creating new sections.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW__SECTION. Sec. 1. The legislature finds that, due to the
volume and complexity' of laws and rules it is appropriate for
regulatory agencies to adopt programs and policies that encourage
voluntary compliance by those affected by specific rules. The
legislature recognizes that a cooperative partnership between agencies
and regulated parties that emphasizes education and assistance before
the imposition of penalties will achieve greater compliance with laws
and rules and that most ipndividuals and businesses who are subject to
regulation will attempt to comply with the law, particularly if they
are given sufficient information. In this context, enforcement should
assure that the majority of a regulated community that complies with
the law are not placed at a competitive disadvantage and that a

Code Rev/SCG:kls 1 ' Z-0577.1/95
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continuing failure to comply that is within the control of a party who
has received technical assistance is considered by an agency when it
determines the amount of any civil penalty that is issued.

NEW SECTION. Sec. 2. Unless the context clearly requires
otherwise, the definitions in this section apply throughout this
chapter.

(1) nCivil penalty" means a monetary penalty administratively
issued by a regulatory agency for noncompliance with state or federal
law or rules. The term does not include any criminal penalty, damage
assessments, wages, premiums, or taxes owed, or interest or late fees
on any existing obligation.

(2) "Regulatory agency" means an agency as defined in RCW 34.05.010
that has the authority to issue civil penalties. The term does not
include the state patrol or any institution of higher education as
defined in RCW 28B.10.016.

(3) "Technical assistance" includes:

{a) Information on the laws, rules, and compliance methods and
techﬁologies applicable to the regulatory agency’s programs;

(b} Information on methods to avoid compliance problems;

(c) Assistance in applying for permits; and

(d) Information on the mission, goals, and objectives of the

program.

NEW SECTION. Seec. 3. All regulatory agencies shall develop
programs to encourage voluntary compliance by providing technical
assistance consistent with statutory fequirements and the limits of the
agency’s budget. The programs shall include but are not limited to

technical assistance visits.

NEW SECTION. Sec. 4. (1) For the purposes of this chapter, a
technical assistance visit is a visit by a regulatory agency to a
facility, business, .or other location .that:

(a) Has been requested or is wvoluntarily accepted; and

(b} Is declared by the regulatory agency at the beginning of the
visit to be a technical assistance visit.. '

(2) A technical assistance visit also includes a consultative visit

‘pursuant to RCW 459.17.250.
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(3) During a technical assistance visit, or within a reasonable
time thereafter, a regulatory agency shall inform the owner or operator
of the facility of any violations of law or agency rules identified by

 the agency and provide technical assistance concerning compliance.

NEW SECTION. Sec. 5. The owner and operator shall be given a
reasonable period of time to correct vioclations identified during a
technical assistance visit before any civil penalty provided for by law
is imposed for those violations. A regulatory agency may revisit a
facility, business, or other location after a technical assistance
visit and a reasonable period of time has passed to correct violations
identified by the agency in writing and issue civil penalties as
provided for by law for any uncorrected violations.

~ NEW__SECTION. Sec. 6. A regulatory agency that observes a
violation during a technlcal assistance visit may issue a civil penalty
as provided for by law if: (1) The individual or business has

previously been subject to an enforcement action for the same or
similar type of violation of the same statute or rule or has been given

previous notice of the same or similar type of viclation of the same
‘statute or rule; or (2) the issue involves sales taxes due to the state

and the individual or business is not remitting previously collected
sales taxes to the state; or (3) the violation has a probability of
placing a person in danger of death or bodily harm, has a probability
of causing more than minor env1ronmenta1 harm, or has a probability of
causing physical damage to the property of another in an amount
exceeding one thousand dollars.

NEW_SECTION. Sec. 7. (1) If in the course of any site ingpection
or visit that is not a technical assistance visit, the department of
ecology becomes aware of conditions that are not in compllance with
applicable laws and rules enforced by the department and are not
subject to civil penalties .as provided for in section 8 of this act,
the department may igsue a notice of correction to the regponsible
party that shall include:

(a) A description of the condition that is not in compliance and a
specific citation to the applicable law or rule;

(b) A statement of what is regquired to achieve compliance;

Code Rev/S8CG:kls 3 Z-0577.1/95
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(c) The date by which the department requires compliance to be
achieved; .

(d) Notice of the means to contact any technical assistance
services provided by the department or others; and '

(e) Notice of‘when, where, and to whom a request to extend the time
to achieve compliance for good cause may be filed with the department.

{2) A notice of correction is not a formal enforcement action, is
not subject to appeal, and is a public record.

(3) If the department issues a notice of correction, it shall not
igssue a civil penalty for the violations identified in the notice of
correction unless the responsible party fails to comply with the

notice.

NEW SECTION. Sec. 8. The department of ecology may issue a civil
penalty provided for by law without first issuing a notice of

‘correction if: (1) The person has previously been subject to an

enforcement action for the same or similar type of violation of'thé
same statute or rule or has been given previous notice‘of the same or
similar type of violation of the same statute or rule; or (2)
compliance is not achieved by the date established by the department in
a previously issued notice of correction, if the department has
responded to any request for review of such date by reaffirming the
original date or establishing a new date; or (3) the violation has a
probability of placing a person in danger of death or bodily harm, has
a probability of causing more than minor environmental harm, or has a
probability of causing physical damage to the property of another in an
amount exceeding one thousand dollars. '

NEW SECTION. Sec. 9. The provisions of sections 7 and 8 of this
act affecting civil penalties issued by the department of ecology shall

" pnot apply to civil penalties for negligent diséharge of o0il as

authorized under RCW 90.56.330 or to civil penalties as authorized
under RCW 90.03.600..for unlawful use of water in violation of RCW
90.03.250 or S0.44.050.

NEW SECTION. Sec. 10. (1) Following a consultative visit pursuant
to RCW 49.17.250, the department of labor and industries shall issue a
report to the employer that the employer shall make available to its
employees. The report shall contain:

Code Rev/SCG:kls 4 ) %-0577.1/95
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(a) A description of the condition that is not in compliance and a
specific citation to the applicable law or rule;

(b) A statement of what is required to achieve compliance;

(c) The date by which the department requires compliance to be
achieved; ‘

(d) Notice of means to contact technical assistance services
provided by the department; and

(e} Notice of when, where, and to whom a request to extend the time
to achieve compliance for good cause may be filed with the department.

(2) Following a compliance inspection pursuant to RCW 4%.17.120,
the department of labor and industries shall issue a citation for
violations of industrial safety and health standards. The citation
shall not assess a penalty if the violations:

(a) Are determined not to be of a serious nature;

(b) Have not been previously cited;

(c) Are not willful; and

(d) Do not have a mandatory penalty under chapter 45.17 RCW.

NEW SECTION. Sec. 11. The date for compliance established by the:
department of ecology or the department of labor and industries
pursuant to section 7 or 10 of this act respectively shall provide for
a reasonable time to achieve compliance. Any person receiving a notice

of correction pursuant to section 7 of this act or a report or citation

pursuant to section 10 of this act may request an extension of time to
achieve compliance for good cause from the issuing department.
Requests shall be submitted to the issuing department and responded to
by the issuing department in writing in accordance with procedures
specified by the issuing department in the notice, report, or citatiom.

NEW_SECTION. Sec. 12. The departments of revenue and labor and
indusEries and the employment security department shall undertake an
educational program directed at those who have the most difficulty in
determining their tax or premium liability. The departments may rely
on information from internal data, trade associations, and businesses
to determine which entities should be selected. The educational
programs may include, but not be limited to, targeted informational
fact sheets, self-audits, or workshops, and may be presented
individually by the agency or in conjunction with other agencies.

Code Rev/SCG:kls 5 Z-0577.1/95
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~ NEW _SECTION. Sec. 13. The department of revenue, the department
of labor and industries in respect to its duties in Title 51 RCW, and
the employment security department shall develop and administer a pilot
voluntary audit program. Voluntary audits can be reguested by
businesses from any of these agencies. accbrding to guidelines
established by each agency. No penalty assessments may be made against
participants in such a program except when the agency determines that
either a good faith effort has not been made by the taxpayer or premium
payer to comply with the law or that the taxpayer has failed to remit
previously co;lected Sales taxes to the state. The persons conducting
the voluntary audit shall provide the business undergoing the voluntary
audit an audit report that describes errors or omissions found and
future reporting instructions. This program does not relieve a
business from past or future tax or premium obligations.

NEW_SECTION. Sec. 14. The departments of revenue and labor and
industries and the employment security depértment shall each review the
penalties it issues related to taxes or premiums to determine if they
are consistent and provide for waivers in appropriate circumstances.
Each department shall report the results of its review to the
legislature no later than December 1, 1995.

NEW SECTION. Sec. 15. Nothing in this chapter obligates a
requlatory agency to conduct a techmical assistance visit. The state
and officers or employees of the state shall not be liable for damages
to a person to the extent that liability is asserted to arise from
providing technical assistance, or if liability is asserted to arise
from the failure of the state or officers or employees of the state to
provide technical assistance. This chapter does not 1limit the
author;ty of any regulatory agency to take any enforcement action,

' other than a civil penalty, authorized by law. This chapter shall not

limit a regulatory agency's authority to issue a civil penalty as
authorized by law.based upon a person’s failure to comply with specific
terms and conditions of any permit or license issued by the agency to
that person. '

NEW SECTION. Sec. 16. Agency rules, guidelines, and procedures
necessary to implement this act shall be established and implemented

expeditiously and not later than July 1, 1996.

Code Rev/S5CG:kls 6 . _ Z-0577.1/95
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NEW SECTION. Sec. 17. If a regulatory agency determines any part
of this chapter to be in conflict with federal law or program
requirements, in conflict with federal requirements that are a.
prescribed condition to the allocation of federal funds to the state,
or in conflict with the requirements for eligibility of employers in
this state for federal unemployment tax credits, the conflicting part
of this chapter shall be inoperative solely to the extent of the
conflict. Any rules under this chapter shall meet federal requirements
that are a necessary condition to the receipt of federal funds by the
state or the granting of federal unemployment tax credits to employers

in this state.

NEW__SECTION. Sec. 18. If notified by responsible federal
officials of any conflict of this chapter with federal law or program
requirements OT with federal requirements that are a prescribed
condition to the allocatlon of federal funds to the state, the
regulatory agency notified of the conflict shall actively seek to
resolve the conflict. If the agency determines that the conflict
cannot be resolved without loss of benefits or authority to the state,
the agency shall notify the governor, the president of the senate, and
the speaker of the house of representatives in writing within thirty
days of making that determination. '

NEW SECTION., Sec. 19. If any provision of this act or its
appllcatlon to any person or circumstance is held invalid, the
remainder of the act or the application of the provision to other
persons or circumstances is not affected.

NEW SECTION. Sec. 20. (1) By January 31,” 1996, and by January
31st of each even-numbered year thereafter, the office of financial
management, after consulting with state regulatory agencies, and
business, labor; and environmental organizations, shall report to the
governor and the legislature regarding the effects of this chapter on
the regulatory system in this state. The report shall document:

(a) Technical assistance, including but not limited to technical
assistance visits, provided by state regulatory agencies consistent
with this chapter;

(b) Any rules adopted, guidelines developed, oOr training conducted

to implement this chapter;

Code Rev/SCG:kls | 7 2-0577.1/95
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(c) Any changes in the appropriation, allocation, -or expenditure of
requlatory agency resources to implement this chapter;

(d) Any legal action against state regulatory agencies for any
alleged failure to comply with this chapter, the costs to the state of
the action, and the result; : _

(e) The extent to which this chapter has resulted in either an
increase or decrease in regulatory agency use of civil penalties;

(£) The extent to which this chapter has contributed to any change
in voluntary compliance with state statutes or rules;

(g) The extent to which this chapter has improved the acceptability
or effectiveness of state regulatory procedures; and

{h) Any other information considered by the office of financial
management to be useful in evaluating the effect of this chapterf

(2) This section shall expire Jumne 30, 2000.

Saec., 21. RCW 18.104.155 and 1993 ¢ 387 s 21 are each amended to

read as follows: .

(1) Except as provided in sections 7 through 9 of this act, the

department of ecology may assess a Civil penalty for a violation of
this chapter or rules or orders of the department adopted or issued

pursuant to it.
{2) There shall be three categories of violations: Minor, serious,

and major. ,

{a) A minor violation is a violation that does not seriously
threaten public health, safety, and the environment. Minor violations
include, but are not limited to: '

(i) Failure to submit completed start cards and well reports within
the required time; |
(ii) Failure to submit variance requests before construction;

(iii) Pailure to submit well construction fees;

{iv) Failure to place a well identification tag on a new well; and

(v) Minor or reparable construction problems.

(b) A serious violation is a violation that poses a critical or
serious threat to public health, safety, and the environment. Serious
violations include, but are not limited to:

(i) Imprdper well construction;

{ii) Intentional and improper location or siting of a well;

(iii) Construction of a well without a required permit;

(iv) Violation of decommissioning requirements;

Code Rev/SCG:kls 8 Z-0577.1/95
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(v) Repeated minor violations; or
(vi) Comnstruction of a well by a person whose license has expired

_ or has been suspended for not more than ninety days.

(¢) A major violatiom is the construction of a well by a person:

(i) without a license; or ’ ‘

(ii) After the person s license has been suspended for more than
nlnety days or revoked.

(3) (a) The penalty for a mlnor'v1olatlon shall be not less than one
hundred dollars and not more than five hundred dollars. Before the
imposition of a penalty for a minor violation, the department may issue
an order of noncompliance to provide &n opportunity for mitigation or
compllance

(b) The penalty for a serious violation shall be not less than five
hundred dollars and not more than five thousand dollars.

{c) The penalty for a major violation shall be not less than five
thousand dollars and not more than ten thousand dollars.

(4) In determining the appropriate penalty under subsection (3) of
this section the department shall consider whether the person:

(a) Has demonstrated a general disregard for public health and
gafety through the number and magnitude of the violations;

(b) Has demonstrated a disregard for the well construction laws or
rules in repeated 6r continuous violations; or

(c) Knew or reasonably should have known of circumstances that
resulted in the violation. '

(5) Penalties provided for in this section shall be imposed
pursuant to RCW 43.21B.300. The department shall provide thirty days
written notice of a v1olatlon as provided in RCW 43.21B. 300(3).

(6) For 1nformatlonal purposes, a copy of the notice of violation,
resulting from the improper construction of a well, that is sent to a
water well contractor or water well construction operator, shall also
be sent by the department to the well owner. '

(7) Penalties collected by the department pursuant to this sectlon
shall be deposited in the reclamation account .established by chapter
89.16 RCW. Subject to legislative appropriation, the penalties may be
spent only for purposes related to the restoration and enhancement of

ground water resources in the state.

Sec. 22, RCW 49.17.180 and 1591 c 108 s 1 are each amended to read
as follows:

Code Rev/SCG:kls ' 9 : Z-0577.1/95
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(1) Except as provided in section 10 of this act, 'any employer who

willfully or repeatedly violates the requirements of RCW 49.17.060, of
any safety or health standard promulgated under the authority of this
chapter, of any existing rule or regulation governing the conditions of
employment promulgated by the department, or of any order issued
granting a variance under RCW 49.17.080 or 49.17.080 may be assessed a .
civil penalty not to exceed seventy thousand dollars for each
violation. A minimum penalty of five thousand dollars shall be
assessed for a willful violatiom. |

(2) Any employer.who has received a citation for a serious
violation of the requirements of RCW 49.17.060, of any safety or health
standard promulgated under the authority of this chapter, of any
existing rule or regulation governing the conditions of employment
promulgated by the department, or of any order issued granting a
variance under RCW 49.17.080 or 49.17.090 as determined in accordance
with subsection (6) of this section, shall be assessed a civil penalty
not to exceed seven thousand dollars for each such violation.

(3) Any employer who has received a citation for a violation of the
requirements of RCW 49.17.060, of any safety or health standard
promulgated under this chapter, of any existing rule or regulation
governing the conditions of employment promulgated by the department,
or of any order issued granting a variance under RCW 49.17.080 or
49.17.090, where such violation is specifically determined not to be of
a serious nature as provided in subsection (6) of this section, may be
assessed a civil penalty not to exceed seven thousand dollars for each
such violation, unless such violation is determined to be de minimis.

{4) Any employer who fails to correct a violation for which a
citation has been issued under RCW 49.17.120 or 49.17.130 within the
period permitted for its correction, which period shall not begin to
run until the date of the final order of the board of industrial
insurance appeals in the case of any review proceedings under this
chapter initiated by the employer in good faith and not solely for
delay or avoidance of penalties, may be assessed a civil penalty of not
more than seven thousand dollars for each day during which éuch failure
or violation continues.

(5) Any employer who violates any of the posting requirements of
this chapter, or any of the posting requirements of rules promulgated
by the department pursuant to this chapter related to employee or
employee representative’s rights to notice, including but not limited

Code Rev/SCG:kls 10 Z-0577.1/95
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to those employee rights to notice set forth in RCW 49.17.080,

49.17.090, 49. 17.120, 49.17.130, 49.17. 220(1) and 49.17. 240(2), shall
be assessed a penalty not to exceed seven thousand dollars for each
such violatiom. Any employer who violates any of the posting
requirements for the posting of informational, educational, or training
materials under the. authority of RCW 49.17.050(7), may be assessed a
penalty not to exceed seven thousand dollars for each such violation.

(6) For the purposes of this section, a serious violation shall be
deemed to exist in a work place if there is a substantial probability
that death or serlous physical harm could result from a condition which
exists, or from one Or more practices, means, methods, operations, or
procesées which have been adopted or are in use in such work place,
unless the employer did not, and could not with the exercise of
reasonable diligence, know of the presence of the violation;

(7) The director, or his authorized representatives, shall have
authority to assess all civil penalties provided in this section,
giving due consideration t6 the appropriateness of the penalty with
respect to the number of affected employees of the employer being
charged, the gravity of the violation, the size of the employer’s
business, the good faith of the employer, and the history of previous
violations.

(8) Civil penalties imposed under this chapter shall be paid to the
director for deposit in the supplemental pension fund established by
RCW 51.44.033. Civil penalties may be recovered in a civil action in
the name of the department brought in the superior court of the county
where the violation is alleged to have occurred, or the department may
utilize the procedures for collection of civil penalties as set forth
in RCW 51.48.120 through 51.48.150.

Sec. 23. RCW 70.94.431 and 1991 c 199 58 311 are each amended to

read as follows:

(1) BExcept as provided in sections 7 through 9 of this act, and in
addition to or as an alternate to any other penalty provided by law,
any person who violates any of the provisions of chapter 70.94 RCW,
chapter 70.120 RCW, or any of the rules in force under such chapters
may incur a civil penalty in an amount not to exceed ten thousand
dollars per day for each violation. Each such violation shall be a
separate and distinct offense, and in case of a continuing violation,
each day’s continuance shall be a separate and distinct violation.

Code Rev/SCG:kls 11 _ %-0577.1/95
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Any person who fails to take action as specified by an order issued
pursuant to this chapter shall be liable for a civil penalty of not
more than ten thousand dollars for each day of continued noncompliance.

(2) Penalties incurred but not péid' shall accrue interest,
beginning on the ninety-first day following the date that the penalty
becomes due and payable, at the highest rate allowed by RCW 19.52.020
on the date that the penalty becomes due and payable. If violations or
penalties are appealed, interest shall not begin to accrue until the
thirty-first day following final resolution of the appeal.

The maximum penalty amounts established in this section may be
increased annually to account for inflation as determined by the state
office of the economic and revenue forecast council.

{(3) Each act of commission_or omission which procures, aids or
abets in the wviolation shall be considered a violation under the
provisions of this section and subject to the same penalty. The
penalties provided in this section shall be imposed pursuant to RCW
43.21B.300. |

(4) All penalties recovered under this section by the department
shall be paid into the state treasury and credited to the air pollution

‘control account established in RCW 70.94.015 or, if recovered by the

authority, shall be paid into the treasury of the authority and
credited to its funds. If a prior penalty for the same violation has
been paid to a local authority, the penalty imposed by the department
under subsection (1) of this section shall be reduced by the amount of
the payment. _ ’

(5) To secure the penalty incurred under this section, the state or
the authority shall have a lien on any vessel used or operated in
violation of this chapter which shall be enforced as provided‘in RCW
60.36.050.

(6) Public or private entities that are recipients or potential
recipients of department grants, whether for air gquality related

~activities or not, may have such grants rescinded or withheld by the

department for failure to comply with provisions of this chapter.

(7) In addition to other penalties provided by this chapter,
persons knowingly under-reporting emissions or other information used
to set fees, or persons required to pay emission or permit fees who are
more than ninety days late with such payments may be subject to a
penalty equal to three times the amount of the original fee owed.

Code Rev/8CG:kls 12 %-0577.1/95
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(8) By January 1, 1992, the department shall develop rules for
excusing excess emissions from enforcement action if such excess
emissions are unavoidable. The rules shall specify the criteria and
prbcedures for the department and local air authorities to determine
whether a period of excéss emissions is excusable in accordance with

the state implementation plan.

Sec. 24. RCW 70.105.080 and 1987 c 109 s 12 are each amended to
read as follows: '

(1) Except as provided in tions 7 through 9 of this act
person who fails to comply with any provision of this chapter or of the
rules adopted thereunder shall be subjected to a penalty in an amount
of not more than ten thousand dollars per day for every such violation.
Each and every such violation shall be a separate and distinct offense.
In case of continuing violation, every day’s continuance shall be a
geparate and distinct violaticn. Every person who, through an act of
commigsion or omission, procures, aids, or abets in the violation shall
be considered to have violated the provisions of this section and shall
be subject to the-penalty herein provided.

(2) The penalty provided for in this section shall be imposed
pursuant to the procedures in RCW 43.21B.300.

Sec. 25. RCW 70.132.050 and 1982 c 113 s § are each amended to

read as follows:

Except as provided in gections 7 through 9 of this abt. any person

who violates any provision of this chapter or any rule adopted under
this chapter is subject to a civil penalty not exceeding five hundred
dollars for each violation. Each day of a continuing violation is a

separate violation.

Sec. 26. RCW 70.138.040 and 1987 c 528 s 4 are each amended to

read as follows®*

(1) Except_ as provided in sections 7 through 9 of thig_act, any
person who vViolates any provision of a department regulation or

regulatory order reléting to the management of special incinerator ash
shall incur in addition to any other penalty provided by law, a penalty
in an amount up to ten thousand dollars a day for every such violation.
Bach and every such violation shall be a separate and distinct offense.
((F¥—F=1)) In case of continuing violation, every day’s continuance

Code Rev/SCG:kls 13 Z-0577.1/95%
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shall be a separate and distinct violation. Every person who, through
an act of commission or omission, procures, aids, or abets in the
violation shall be considered to have violated the provisions of this
section and shall be subject to the penalty herein provided.

_ (2) The penalty provided for in this section shall be imposed by a
notice in writing, either by certified mail with return receipt
requested or by personal service, to the person incurring the same from
the department, describing the violation with reasonable particularity.
Within fifteen days after the notice is received, the person incurring
the penalty may apply in writing to the department for the remission or
mitigation of such penalty. Upon receipt of the application, the
department may remit or mitigate the penalty upon whatever terms the
department in its discretion deems proper, giving consideration to the
degree of hazard associated with the violation, provided the department
deems such remission or mitigation to be in the best interests of
carrying out the purposes of this chapter. The department shall have
authority to ascertain the facts regarding all such applications in
such reasonable manner and under such rules as it may deem proper.

| (3) Any penalty imposed by this section shall become due and
payable thirty days after receipt of a notice imposing the same unless
application for remission or mitigation is made or petition for review
by the hearings board is filed. When such an application for remission
or mitigation is made, any penalty incurred pursuant to this section
shall become due and payable thirty days after receipt of notice
setting forth the disposition of such application.

(4) If the amount of amy penalty is not paid to the department
within thirty days after it becomes due and payable, the attorney
general, upon the request of the director, shall bring an action in the
name of the state of Washington in the superior court of Thurston
county, or any county in which such violator may do business, to
recover such penalty. In all such actions, the procedure and rules of
evidence shall -be the same as an ordinary civil action except as
otherwise provided in this chapter. |

Sec. 27. RCW B6.16.081 and 19871c 523 8 B are each amended to read

as follows:

(1) Except as provided in sections 7 through 9 of this act, the

attorney general or the attormey for the local government shall bring
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such injunctive, declaratory, Or Other actions as are necessary to
ensure compllance with this chapter.

(2) Any person who fails to comply with this chapter shall also be
subject to a civil penalty not to exceed one thousand dollars for each
violation. Each violation or each day of noncompliance shall
constitute a separate violatioh. '

(3) The penalty prov1ded for in this sectlon shall be imposed by a
potice in writing, either by certified mail with returnm receipt
requested or by personal service, to the person 1ncurr1ng the same from
the department or local governmentc, describing the violation with
reasonable particularity and ordering the act or acts constituting the
violation or violations to cease and desist or, in appropriate cases,
requiring necessary corrective action to be taken within a specific and
reasonable time.

(4) Any penalty imposed pursuant to this section by the department
shall be subject to review by the pollution control hearings board.
Any penalty imposed pursuant to this section by local government shall
pe subject to review by the local government legislative authority.
Any penalty jointly imposed by the department and local goverﬁment
shall be appealed to the pollution control hearings board.

Sec. 28. RCW 90.03. 600 and 1987 c. 109 s 157 are.each amended to

read as follows:

Except as provided in sections 7 throggh 9 of this_act, the power
is granted to the department of ecology to levy civil penalties of up
to one hundred dollars per day for violation of any of the provisions
of this chapter and chapters 43.83B, 90.22, and 90.44 RCW, and rules,
permits, and similar documents and regulatory orders of the department
of ecology adopted or issued purSuant to such chapters. The procedures
of RCW 90.48.144 shall be applicable to all phases of the levying of a
penalty as well as review and appeal of the same.

Sec. 29. RCW 90.48.144 and 1992 ¢ 73 8 27 are each amended to read
as follows: :
Except as provided in sections 7 through 9 of thig act, every

person who:
(1) Violates the terms or conditions of a waste discharge permit

igsued pursuant to RCW 90.48,180 or 90.48.260 through 90.48.262, or
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(2) Conducts a commercial or industrial operation or other point
source discharge operatioﬁ without a waste discharge permit as required
by RCW 90.48.160 or 90.48.260 through 50.48.262, or

(3) Violates the provisions of RCW 50.48.080, or other sections of
this chapter or chapter 90.56 RCW or rules or orders adopted or issued
pursuant to either of those chapters, shall incur, in addition to any

-other penalty as providéd by law, a penalty in an amount of up to ten

thousand dollars a day for every such violation. Each and every such
violation shall be a separate and distinct offense, and in case of a
cbntinuing violation, every day’s continuance shall be and be deemed to
be a separate and distinct violation. Every act of commission or
ocmission which procures, aids or abets in the violation shall be
considered a violation under the provisions of this section and subject
to the penalty herein provided for. The penalty amount shall be set in
consideration of the previous history of the violator and the severity
of the violation’s impact on public.health and/or the environment in
addition to other relevant factors. The penalty herein provided for
shall be imposed pursuant to the procedures set forth in RCW

 43.21B.300.

-

Sec. 30. RCW 90.58.210 and 1986 c 292 s 4 are each amended to read

as follows:

(1) Except as provided in sections 7 through 9 of this act, thé

attorney general or the attornmey for the local government shall bring
such injunctive, declaratory, or other actions as are necessary to
insure that no uses are made of the shorelines of the state in conflict
with the provisions and programs of this chapter, and to otherwise
enforce the provisions of this chapter.

(2) Any perscn who shall fail to conform to the terms of a permit
issued,under this chapter or who shall undertake development on the

‘shorelines of the state without first obtaining any permit required

under this chapter shall also be subject to 'a civil penalty not to
exceed one thousand dollars for each violation. Each permit violation
or each day of continued development without a required permit shall
constitute a separate violation. '

(3) The penalty prov1ded for in this section shall be imposed by a

.notice in writing, ‘either by certified mail with return receipt

requested or by personal service, to the person incurring the same from
the department or local government, describing the violation with
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reasonable particularity and ordering the act or acts constituting the
violation or violations to cease and desist or, in appropriate cases,
requiring necessary corrective action to be taken within a specific and
reasonable time.

(4) Within thlrty days after the notice. is received, the person
incurring the penalty may apply in writing to the department for
remission or mitigation of such penalty. Upon receipt of the
application, the department or local government may remit or mitigate
the penalty upon whatever terms the department or local government in
its discretion deems proper. Any penalty imposed pursuant to this
section by the department shall be subject to review by the shorelines
hearings board. Any penalty imposed pursuant to this section by local
government shall be subject to review by the local government
legislative authority. Any penalty jointly imposed by the department
and local government shall be appealed to the shorelines hearings

board.

Sec. 31. RCW 90.58.560 and 1983 c 138 s 2 are each amended to read

as follows:

(1) Exc ction hig act
person who violates RCW 90.58.550, or any rule adopted thereunder, is
subject to a penalty in an amount of up to five thousand dollars a day

‘for every such violation. Each and every ‘such violation shall be a

separate and distinct offense, and in case of a continuing violation,
every day’s continuance shall be and be deemed to be a separate and
distinct violation. Bvery act of commission or omission which
procures, aids or abets in the violation shall be considered a
violation under the provisions of this section and subject to the
penalty provided for in this section.

(2) The penalty shall be imposed by a notice in writing, either by
certified mail with return receipt requested or by personal service, to
the person incurring the penalty from the director or the director’'s
representative describing such violation with reasonable particularity.
The director or the director’s representative may, upon written
application therefor received within fifteen days after notice imposing
any penalty is received by the person incurring the penalty, and when
deemed to carry out the purposes of this chapter, remit or mitigate any
penalty provided for in this section upon such terms as he or she deems
proper, and shall have authority to ascertain the facts upon all such
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applications in such manner and under such regulations as he or she may

deem proper.
(3) Any person incurring any penalty under this section may appeal

_the penalty to the hearings board as provided for in chapter 43.21B

RCW. Such appeals shall be filed within thirty days of receipt of

notice imposing any penalty unless an application for remission or
mitigation is made to the department. When an application for
remission or mitigation is made, such appeals shall be filed within
thirty days of receipt of notice from the director or the director’s
representative setting forth the disposition of the application. Any

penalty imposed under this section shall become due and payable thirty

days after receipt of a notice imposing the same unless application for
remission or mitigation is made or an appeal is filed. When an
application for remission or mitigation is made, any penalty incurred
hereunder shall become due and payable thirty days after receipt of
notice setting forth the disposition of the application unless an
appeal is filed from such disposition. Whenever an appeal of any
penalty incurred under this section is filed, the penalty shall become
due and payable only upon completion of all review proceedings and the
issuance of a final order confirming the penalty in whole or in part.

(4) If the amount of any penalty is not paid to the department
within thirty days after it becomes due and payable, the attorney
general, upon the reguest of the director, shall bring an action in the
name of the state of Washington in the superior court of Thurston
county or of any county in which such violator may do business, to
recover such penalty. In all such actions the procedure and rules of
evidence shall be the same as an ordinary civil action except as
otherwise in this chapter provided. All penalties recovered under this
seétion shall be paid into the state treasury and credited to the

general fund.

Sec. 32. RCW 90.76.080 and 1989 c 346 8 9 are each amended to read

as follows:

(1) Except as provided in sections 7 through 9 of this act, a

person who fails to notify the department pursuant to tank notification
requirements or who submits false information is subject to a civil
penalty not to exceed five thousand dollars per violation.
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(2) Except as provided in gections 7 through 9 of this act, a

person who violates this chapter is subject to a civil penalty not to
exceed five thousand dollars for each tank per day of violationm.

NEW SECTION. Sec. 33. Sections 1 through 13, 15, 17, 18, and 20
of this act shall constitute a new chapter in Title 43 RCW.
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Appendix F
Agency Approval for Flexibility

Bill language for National Consensus Codes and External Certification
Add to sections: 43.22 (mobile home, FAS) 49.17 (WISHA), 19.28 (Electrical) 19.29 (Electrical)

Title: Act relating to increasing agency inspection approval ﬂeﬁbility.
National consensus codes

NEW SECTION. Sec. 1. A new section is added to chapter xx.xx RCW toread as
follows: -
For the purpose of carrying out inspections and approvals required under this chapter, the

director may adopt rules that provide for:
~ (1) Approval of a product that is certified to meet a national consensus code if the national

consensus code standards and specifications meet or exceed Washington standards and
specifications; or :

(2) Approval of plans, designs, manufacturing processes, and final products certified as
meeting agency requirements or the equivalent by a professional who is ticensed or certified in a
state whose licensure or certification requirements meet or exceed Washington requirements.

Extenial certification

NEW SECTION, Sec. 1. A new section is added to chapter xx.xx RCW to read as
follows: ‘

The director or the director’s designee shall have the authority to rely on external
professional certification of plans, designs, manufacturing processes, and final products, if :

(2) The professional is licensed or certified in his or her state; and

(b) The professional’s state licensure or certification requirements are no less stringent

than Washington's requirements.







Appendix G

Administrative Procedures Act Amendments

Includes:

1. Negotiated and Pilot Rule Making Amendment

2. Standardizing Process for Petitions for Rule-Making
3. Rule Adoption Amendments '

4. Expedited Rule Repeal Procedures
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Administrative Procedures Act Amendments
(See Key to Numbers at end of Bill)

AN ACT Relating to the rule-making process; amending RCW 34.05.310,
34.05.313, 34.05.325, 34.05.330, 34.04.375, and 19.85.030; adding new
sections to chapter 34.05 RCW; adding a new section to chapter 19.85
RCW; and repealing RCW 34.05.355.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 34.05 RCW

under the subchapter heading Part I1II to read as follows:

(1) Before adopting a rule described in subsection (4) of this
section, an agency shall:

(a) Clearly state in detail - the general goals and specific
objectives-of-the_statute that the rule implements and the specific

objectives the agency seeks to achieve;

(b) Determine that the rule is needed to achieve the general goals
and specific objectives stated under {a) of this subsection, and
analyze alternatives to rule making and the conseguences of not
adopting the rule; '

(c) Determine that the probable benefits of the rule are greater
than its probable costs, taking into account both the qualitative and

Code Rev/SCG:mmc 1 Z-0578.2/95 2nd draft
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quantitative benefits and costs and the spécific directives of the
statute being implemented; '

(d) Determine, after considering alternative versions of the rule
and the analysis required under (b) and (c) of this subsection, that
the rule being adopted is the least burdensome alternative for those
required to comply with the rule that will achieve the general goals
and the specific objectives stated under (a) of this subsection; |

(e} Determine that the rule does not require those to whom it
applies to take an action that violates requirements of another federal
or state law;

{f) Coordinate the rule, to the maximum extent practicable, with
other federal, state, and 1local laws applicable to the same
circumstances and ‘list, by citation, duplicative, inconsistent, or
conflicting laws; A

(g) Determine that the rule does not impose more -strinQEnt
performance requirements on private entities thah.on public entities
unless required to do so by federal or state law;-

(h) Determine if the rule differs from any applicable federal
regulation or statute and, if so, determine that the difference is
justified by the following: |

(i) State statutory authority that explicitly allows the agency to
differ from federal standards; or - .

(ii) Substantial evidence that the difference is necessary to
achieve the specific objectives of the authorizing state statute;

(i} Describe how the agency will monitor and evaluate on an ongoing
basis whether the rule in fact achieves the general goals and specific
objectives stated under (a) of this subsection, including, to the
maximum extent practicable, the use of interim milestones to assess
progress and the use of objectively measurable outcomes; |

(§) Describe how the agency will implement and enforce the rule and
encourage voluntary compliance with the rule;:

{k} Describe which resources the agency intends to use to implement
the rule; and :

(1) Document compliance with the requirements of this section in
the rule-making file.

(2) Béfore adopting a rule described in subsection (4) of this
section, an agency shall include in the rule-making file a written plan
that describes:

Code'Rev/SCG:mmc 2 Z-0578.2/95 2nd draft
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(a) The methods the agency will use in making a reasonable attempt
to notify those to whom the rule applies of the adoption of the rule
and how they may get more information on how to comply with the rule;
and ' '

{b) How the agency will provide adequate sources of information and
technical assistance to those to whom the rule applies to assist them
in voluntarily complying with the rule. ,

(3) For rules implementing statutes enacted after the effective
date of this section, except emergency rules adopted pursuant to RCW
34.05.350, an agency may not rely solely on the statute’s statement of
intent or purpose, or on the enabling provisions of the statute
establishing the agency, or on any combination of such provisions, for
its statutory authority to adopt the rule. An agency may use the
statement of intent or purpose or the agency enabling provisions to
interpret ambiguities in a statute’s other provisions.

(4) (a) Subsections (1) and (2) of this section shali apply only to:

(1) Significant legislative rules of the departments of ecology,
labor and industries, and revenue, and the employment security
department, and to significant legislative rules of the department of
£ish and wildlife implementing chapter 75.20 RCW; and

(ii) Legislative rules of any agency, if such rules are designated
as significant by the joint administrative rules review committee
pursuant to (d) of this subsection.

(b) Notwithstanding (a) of this subsection, subsections (1) and (2}

- of this section shall not apply to: -

(i) Emergency rules adopted pursuant to RCW 34. 05 350;

(ii) Rules relating to intermal governmental operations;

(iii) Rules adopting or incorporating by reference without material
change federal statutes or rules, rules of other Washington state
agencies, shoreline master programs, or, as referenced by Washington
state law, national consensus codes that generally establish industry
standards, as long as the material adopted or incorporated regulates
the same subject matter and conduct as the adopting or incorporating
rule;

(iv) Rules that simply correct typographical errors, make address
or name changes, clarlfy language without changing intent, or conform
language in the rule to mandated statutory changes or Jjudicial
decisions, as long as the need for conformance is specific; or

Code Rev/SCG:mmc 3 Z-0578.2/95 2nd draft
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(v) Rules that set or adjust fees or rates pursuant to legislative
standards.

(c) For purposes of this subsection: .

(i) A "procedural rule" is a rule that establishes, alters, or
revokes (A) any procedure, practice, or requirement relating to any
agency hearings, or (B) any filing or related process reguirement for
making application to an agency for a license.

(ii) An "interpretive rule" is a rule, the viqiation of which does
not subject a person to a penalty or sanction, that sets forth the
agency’s interpretation of statutory provisions it administers.

(iii) A "legislative rule" includes a rule other than a procedural
or interpretive rule that (A) adopts substantive provisions of law
pursuant to delegated legislative authority, the violation of which
subjects a violator of such rule to a penalty or sanction, or (B)
establishes, alters, or revokes any qualification or standard for the
issuance, suspension, or revocation of a license.

(iv) A legislative rule is "significant" if it (A) adopts a new
pdlicy or regulatory program, (B) establishes a new set of
qualifications or standards for the issuance, suspension, or revocation
of a license, (C) makes significant amendments to an eXisting policy or
regulatory program or existing qualification or standard for the
issuance, suspension, or revocation of a license that likely are to:
generate controversy, (D) is designated as such by the agency, or (E)
is designated as such by the joint administrative rules review
committee pursuant to (d) of this subsection.

(d) At the time of filing a notice of proposed rule making pursuant
to RCW 34.05.320, an agency shall designate whether it considers the
rule contemplated to be developed a significant legislative rule and
shall so inform the joint administrative rules review committee of that
designation by providing to that committee a copy of that notice. The
joint administrative rules review committee by a majority vote within
thirty days of receipt of the notice may designate the contemplated
rule as significant and so inform the agency.

(e) An agency may voluntarily adopt a rule other than a significant
legislative rule under the factors listed in subsection (1) of this
section.. Such a decision by the agency shall be included in the filing
of the notice of proposed rule making made pursuant to RCW 34.05.320.

(5} By January 31, 1996, and by January 31st of each even-numbered
year thereafter, the office of financial management, after consulting

Code Rev/SCG:mmc 4 2-0578.2/95 2nd draft
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with state agencies, and business, labor, and environmental
organizations, shall report to the governor and the legislature
regarding the effects of this section on the regulatory system in this
gtate. The report shall document: -

(a) The rules proposed to which this section applied and to the
extent possible, how compliance with this section affected the
substance of the rule, if any, that the agency ultimately adopted;

" (b) The costs incurred by state agencies in complying with this
section;

(c) Any legal action maintained vased upon the alleged failure of
any agency to comply with this section, the costs to the state of such
action, and the result; -

(d) The extent to which this section has resulted in the increased
inappropriate use by the agencies of policy statements and guidelines
in place of rules, .

(e} The extent to which this section has adversely affected the
capacity of agencies to fulfill their legislatively prescribed mission;

(f) The extent to which this section has improved the acceptability
of state rules to those regulated; and .

{g) Any other information considered by the offlce of financial
management to be useful in evaluating the effect of this section.

(6) This section expires June 30, 2000.

'NEW SECTION. Sec. 2. A new section is added to chapter 34.05 RCW
under the subchapter heading Part III to read as follows:

(1) Not later than June 30th of each year, each agency shall submit

to the code reviser, according to procedures and time lines established

by the code reviser, rules that it determines should be repealed by the
expedited repeal procedures provided for in this section. An agency
shall file a copy of a preproposal notice of intent, as pfovided in RCW
24.05.310(1), that identifies the rule as one that is proposed for
expedited repeal.

(2) An agency may propose. the expedited repeal of rules meeting one
or more of the following criteria: '

(a) The statute on which the rule is based has been repealed and
has not been replaced by another statute providing statutory authority

for the rule;
(b) The statute on which the rule is based has been declared

unconstitutional by a court with jurisdiction, there is a final

Code Rev/SCG:mmc : 5 Z-0578.2/95 2nd draft
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judgment, and no statute has been enacted to replace the
unconstitutional statute; '

(c} The rule is no longer necessary because of changed
circumstahces; or . |

(d) Other rules of the agency or of another agency govern the same
activity as the rule, making the rule redundant.

(3) The agency shall also send a copy of the preproposal notice of
intent to any person who has requested notification of copies of
proposals for the expedited repeal of rules or of agency rule making.
The preproposal notice of intent shall include a statement that any
person who objects to the repeal of the rule must file a vuitten'
objection to the repeal within thirty days after the preproposal notice
of intent is published. The notice of intent shall also include an
explanation of the reasons the agency believes the expedited repeal of
the rule is appropriate.

(4) The code reviser shall publish all rules proposed for expedited
repeal in a separate section of a regular edition of the Washington
state register or in a special edition of the Washington state
register. The publication shall be not later than July 31st, or in the
first register published after that date. '

(5) Any person may file a written objection to the expedited repeal
of a rule. The notice shall be filed with the agency rules coordinator
within thirty days after the notice of intent has been published in the
Washington state register. The written objection need not state any
reason for objecting to the expedited repeal of the rule.

{6) If no written objections to the expedited repeal of a rule are
filed with the agency within thirty days after the preproposal notice
of intent is published, the agency may enter an order repealing the
rule without further notice or an opportunity for a public hearing.
The order shall be published in the manner required by this chapter for
any other order of the agency adopting, amending, or repealing a rule.
If a written objection to the expedited repeal of the rule is filed
with the agency within thirty days after the notice of intent has been
published, the preproposal notice of intent published pursuant to this
section shall be considered a preproposal notice of intent for the
purposes of RCW 34.05.310(1) and the agency may initiate rule adoption
proceedings in accordance with the provisions of this chapter.

Code Rev/SCG:mmc 6 Z-0578.2/95 2nd draft
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Sec. 3. RCW 34.05.310 and 1994 © 249 s 1 are each amended to read

as follows:

(1) Unless an agency makes a determipation pursuant to subsection
(3) of this section, to meet the intent of providing greater public

access to administrative rule making and to promote consensus among
interested parties, ((agereies)) it shall solicit comments from the
public on a subject of possible rule making before publication of a
notice of proposed rule adoption under RCW 34.05.320. The agency shall

prepare a statement of intent that:

(a) States the specific statutory authorlty for the new rule;

(b) Identifies the reasons the new rule is needed or the issue the
agency is exploring to determine if a new rule ig needed;

(¢) Identifies the goals of the new rule;

(d) Describes the process by which the rule will be developed,
including, but not limited to, negotiated rule making((+)) or pilot
rule making ( (+—er—ageney--study)); and

(e} Specifies the proceés by which interested parties can
effectively participate in the formulation of the new rule.

The statement of intent shall be filed with the code reviser for
publication in the state register and shall be ((semt)) provided to any
party that has requested receipt of the agency’s statements of intent.

(2) Agencies are encouraged to develop and use new procedures for

reaching agreement among interested parties before publication of
notice and the adoption hearing on a proposed rule. Examples of new
procedures include, but are not limited to:

(a) Negotiated rule ﬁaking which ( (imeludes+

Code Rev/SCG:mmc - ' 7 7-0578.2/95%5 2nd draft
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i s ] 5 )) means a process by which

representatives of an agency and of the interests who are affected by
a subject of rule making seek to reach consensus on the terms of the
proposed rule and on the process by which it is negotiated; and

(b) Pilot rule making which includes testing the ((8raft—ef—a
propesed—rule)) feasibility of complying with or administering new
draft rules or draft revisions to adopted rules through the use of

volunteer'pilot ( (study)) groups in various areas and circumstances, as

“br—RArageney-must) ) If the agency determines that an opportunity
for interested parties to participate in the rule-making process before
publication of the proposed rule i3 not necessary to achieve the
objectives of subsection (1) of this section, not later than the date
it publishes the proposed rule for comment pursuant to RCW 34.05.320 it

shall include ((a—w=itten—Jjustifieatien)) in t

he rule-making file ( (3£

provided)) a written statement explaining the reasons for not providing
such an opportunity and shall mail the statement to any person who has

requested copies of the agency’s statements of intent.
4) The provisions of this section do not apply to:

(&) The adoption of an emergency rule pursuant to RCW 34.05.350;
(b) _ The adoption of a rule relating to intermal governmental

operations;

(c) The amendment of a rule that had adopted or incorporated by
reference without material change federal statutes.or rules, rules oﬁ
other Washington state agencies, laws or rules of local governments, or

Code Rev/SCG:mmc 8 - Z-0578.2/95 2nd draft
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nationai consensus codes_that generally establish industry standards,
and that simply revise the version of such adopted or incorporated

material; or

(d) The _adoption of a rule that simply corrects typographical
errorsl makes address or name changes, clarifies lanquage without

changlng intent, or conforms language in the rule to statuto;x changes

or judicial decisions.

Sec. 4. RCW 34.05.313 and 1993 c 202 s 4 are each amended to read

as follows: _
((;f—)) (1) urlng the development of a rule or after its adoption,

£o)) may develop methods for measuring or testing the fea51b111ty of
( (eempiianee)) complying with or admlnlsterlng the rule((+—inetuding
Ehe-uee—9Eive}uﬁ%a*y—f&}ee—seuéy—gfeupe)) and for 1dent1f11ng simple,

efficient, and economical alternatives for achieving the goal of the
mule. (¥ : Fng—meth ‘ emphasize)) A pilot

project shall include public notice, part1C1pat10n by ( (persens—whe

aéep%éeﬂ~e§-%he—p£e§eeeé—fa}e)) volunteers who are or will be subject
to the rule, a high level of involvement from agency nanagement

gf6&?—ﬁHﬁﬁﬁﬁﬁ&&é—ef—éaifﬁeSﬂ——aﬁé)) reasonable completlon dates, and a

process by which one or more parties may withdraw from the process or
the process may be terminated ((i%—eeﬂSeﬁSH5—eaﬂﬁéﬁ—%ﬁ?ﬂﬁ&&&h&é—fEb4ﬂ¥e
rule)). Volunteers who agree to test a rule and attempt to meet the
requirements of the draft rule, to report periodically to the proposing
agency on the extent of their ability to meet the requirements of the

draft rule, and to make recommendations for imgroving the draft rule
shall not be obligated to comply fully with the rule being tested nor
be _subject to any enforcement action or other sanction for failing to

comply with the requirements of the draft rule.
‘ (2) An agency conducting a pilot rule project authorized under
subsection (1) of thig section ma waive one or more provisions of

agency_ rules otherwise applicable to participants in such a pilot

project if the agency firstrdetermines that such a waiver is in the
public interest and necegsary toO conduc; the proiject. Such a waiver

Code Rev/SCG:mmcC 9 Z-0578.2/95 2nd draft
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may be only for a stated period of time, not to exceed the duration of

the project.
(3) The findings of the pilet project should be widely shared and,

where appropriate, adopted as amendments to the rule.

(4) If an agency conducts a pilot rule project in lieu of meeting
the requirements of the regulatory fairmnegs act, chapter 19.85 RCW, the
agency shall ensure the following conditions are met:

(a) If over ten small businesses are affected, there shall be_ at -
least ten small businesses in the test group and at least one-half of
the volunteers participating in the pilot test group shall be small
businesses. ' .

_ (by (3) If there are at least ope hundred businesses affected, the
participation by small businesses in the test group shall be as

follows:

(A) Not less than twenty percent of the small businesses must
employ twenty-six to fifty emplovees;

_ {B) Not less than twenty percent of the small businesses must
employ eleven to twenty-six employees, and

(C}, _Not less than twenty percent of the small businesses must
employ zero to ten employees.

(1i) If there do not exist a sufficient number of small businesses
in each size catego;ﬁ set forth ipn (b) (i) of this subsection willing to
participate in the pilot project to meet the minimum requirements of
that subsection, then the agency must comply with this section to the
maximum extent practicable.

c) The agency may not terminate the pilot project before

ggmp;giiggh

{(d) Before filing the notice of proposed rule making pursuant to
RCW 34.05.320, the agency must prepare 2 report of the pilot rule
project that includes: '

(i) A description of the difficulties small businesses had in
complying with the pilot rule;

(iii A list of the recommended revisions.to the rule to make
compliance with the rule easjer or to reduce the cost of compliance
with the rule by the small businesses participating in the pilot rule
project: and

(iii) A written statement explaining the options it considered to
resolve each of the difficulties described and a statement explaining

Code Rev/SCG:mmc 10 Z-0578.2/95 2nd draft
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its reasons for not including a recommendation by the pilot test group

to revige the rule.

A e e e e e e

Sec. 5. RCW 34.05.325 and 1954 c 248 s 7 are each amended to read
as follows: _ | o -

(1) The agency shall make a good faith effort to insure that the
information on the proposed rule published pursuant to RCW 34.05.320
accurately reflects the rule to be presented and considered at the oral
hearing on the rule. Written comment about a proposed rule, including
supporting data, shall be accepted by an agency if received no later
than the time and date specified in the notice, or such later time and
date established at the rule-making hearing. ' '

(2) The agency shall provide an opportunity for oral comment to be
received by the agency in a rule-making hearing.

(3) If the agency possesses equipment capable of receiving
telefacsimile transmissions or recorded telephonic communications, the
agency may provide in its notice of hearing filed under RCW 34.05.320
that interested parties may comment on proposed rules by these means.
If the agency chooses to receive comments by these means, the notice of
hearing shall provide jnstructions for making such comments, including,
but not limited to, appropriate telephone numbers to be used; the date
and time by which comments must be received; required methods to verify
the receipt and authenticity of the comments; and any limitations on
the number of pages for telefacsimile transmission comments and on the
minutes of tape recorded comments. The agency shall accept comments
received by these means for inclusion in the official record if the
comments are made in accordance with the agency’s instructions.

(4) The agency head, a member of the agency head, or a presiding
officer designated by the agency head shall preside at the rule-making
hearing. Rule-making hearings shall be open to the public. The agency
shall cause a record to be made of the hearing by stenographic,
mechanical, or electronic means. Unless the agency head presides or is
present at substantially all the hearings, the presiding official shall
prepare a memorandum for consideration by the agency head, summarizing
the contents of the presentations made at the rule-making hearing. The
summarizing memorandum is a public document and shall be made available
to any person in accordance with chapter 42.17 RCW.

(5) Rﬁle-makihg hearings are legislative in character and shall be
reasonably conducted by the presiding'official to afford interested

Code Rev/SCG:mmcC , 11 2-0578.2/95 2nd draft
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persons the opportunity to present comment. Rule-making hearings may
be continued to a later time and place established on the record
without publication of further notice under RCW 34.05.320.

(6)'((Befefe—Ehea&éeg%iea—eé—auéiﬁa&—fa}e)) (a) Except as otherwisge

provided in (c) of this subsection, at the time Jt files an adopted
rule with the code reviser, or within thirty days thereafter, an agency
shall prepare a ((weitter-summary—of)) concise explanatory statement of

the rule:

(i) TIdentifying the agency’s reasons for adopting the rule:

(ii) Describing differences between the text of the proposed rule
as published in the register and the text of the rule as adopted. other

than editing changes, stating the reasons for differences; and
(iii) Summarizing all comments received regarding the proposed

rule, and ((a—substantive—respense)) responding to the comments by
category or subject matter, indicating how the final rule reflects

agency consideration of the comments, or why it fails to do so.

{b) The agency shall provide the ((writtes—summaryand—respense))
concise explanatory statement to any person upoh request or from whom
the agency received comment.

(c) This subgection does not apply to rules described in RCW
34.05.310(4) .

Seac. 6. RCW 34.05.330 and 1988 c 288 s .305 are each amended to
read as follows:

(1) Any person may petition an agency requesting the adoption,
amendment, or repeal of any rule. ((Bach—agemey—may)) The office of
financial management shall prescribe by rule the ((£efm)) format for
such petitionsg and the procedure for their submission, consideration,
and disposition and provide a standard form that may be used to
petition any agency. Within sixty days after submission of a petition,
the agency shall ((43})) either (a} deny the petition in writing,
stating (i) its reasons for the denial, specificallx'addressing the

concerns raised by the petitioner, and, where appropriate ii} the

" alternative means by which it will address the concerng raised by the

petitioner, or ({(42}+)) (b} initiate rule-making proceedings in
accordancé with this chapter.

(2) If an agency deniés a petition to repeal or amend a rule
submitted under subsection (1) of this section, the petitioner, within
thirty days of the denial, may appeal the denial to the governdr. The

Code Rev/SCG:mmc 12 2—0578.2/95 2nd draft
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. governor shall immediately file notice of the appeal with the code

revigser for publication in the Washington state register. Within
forty-five days after receiving the appeal. the governor shall either

a) deny the petition in writing, stating (i) his or her reagons for
the denial specificall addressin the concerns raised b the
petitioner, and, (ii) where appropriate, the alternative means by which
he or she will address the copncerns raised by the petitioner; (b) for
agencies listed in RCW 43.17.010, direct the agency to _initiate rule-
making proceedings in accordance with this chapter: or (c) for agencies
not listed in RCW 43.17.010, recommend that the agency initiate rule-
making groceedlngs in accordance with this chapter. The governor's
response to the appeal shall be published in the Washington state
register and copies shall be submitted to the chief clerk of the house
of representatives and the secretary of the senate.

(3)_In petitioning for repeal or amendment of a rule under this

section, a person is encouraged to address, among other concerns:

(a) Whether the rule is authorized:

(b) Whether the rule is needed;

{c) Whether the rule conflicts with or duplicates other federal,
state, or local laws; ' : '

{d) Whether alternatives to the rule exigt that w111 Serve the same

purpose at less cost;

(e) Whether the rule applies differently to public and private
entities;

(f) Whether the rule serves the purposes for which it was adopted;:

(g) Whether the costs imposed by the rule are unreascnable; and

(h) Whether the rule is clearly and simply stated.

{4) The business assistance center and the office of flnanc1al
management shall coordinate efforts among agencies to inform the public
about the existence of this rules review process.

(5) The office of financial management ghall initiate the rule
making reguired by subsection (1) of this section by September 1, 13595.

Sec. 7. RCW 34.04.375 and 1988 c 288 s 314 are each amended to-
read as follows:
) (1) No rule proposed after July 1, 1989, is valid unless it is
adopted in substantial compliance with RCW 34.05.310 through 34.05.395.
Inadvertent failure to mail notice of a proposed rule adoption to any
person as required by RCW 34.05.320(3) does not invalidate a rule.

Code Rev/SCG:mmc 13 Z-0578.2/95 2nd draft
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(2) (a) Except as otherwise provided in (b) of this subsection, an
action based upon this section to contest the validity of a rule shall
be commenced within two years after the effective date of the rule.

(b) An action based upon a claim that an agency failed to comply
with section 1 of this act shall‘be commenced within ninety dazs'after
the effective date of the rule being contested. Nothing in this
subsection limits the authority of a court to review a rule under RCW

234.05.570(2) .

NEW _SECTION. Sec. 8. A new section is added to chapter 19.85 RCW

to read as follows:
(1) Unless an agency receives a written objection to the expedited

repeal of a rule, this chapter does not apply to a rule proposed for
expedited repeal pursuant to section 2 of this act. If an agency
receives a written objection to expedited repeal of the rule, this
chapter applies to the rule-making proceeding.

(2) This chapter does not apply to the adoption of a rule described
in RCW 34.05.310(4). -

(3) An agency is not required'to prepare a separate statement under
this chapter if it prepared an analysis under section 1(1) of this act
that makes the findings required and includes the mitigation required
by this chapter and designates that part of the analysis that meets the
requirements of this chapter. -

Sec. 9. RCW 19.85.030 and 1994 c 249 s 11 are each amended to read
as follows: ' '

(1) In the adoption of any rule pursuant to RCW 34.05.320 that will
impose more than minor costs on more than twenty percent of all
industries, or more than ten percent of any one industry, the adopting
agency: ,
(a) Shall reduce the economic impact of the rule on small business
by doing one or more of the following when it is legal and feasible in
meeting the stated objective of the statutes which are the basis of the
proposed rule: '
| (i) Establish differing compliance or reporting reguirements or
timetables for small businesses;
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(ii) Clarify, consolidate, or simplify the compliance and reporting

requirements under the rule for small businesses; '
" (iii) Establish performance rather than design standards;

(iv) Exempt small businesses from any or all requirements of the
rule; |

{(v) Reduce or modify fine schedules for nonc0mp11ance, and

(vi) Other mitigation techniques;

(b) Before filing notice of a proposed rule, shall either:

(i) Prepare a

accordance with RCW 12.85.040 and file notice of how the person can

small business economic impact statement in
obtain the statement with the code reviser as part of the notice
required under RCW 34.05.320: or

(ii) Complete the pilot rule process as defined by RCW 34.05.313

before filing the notice of a proposed rule.
(2) If requested. to do so by a majority vote of the joint

administrative rules review committee within thirty days after notice
of the proposed rule is published in the state register, an agency
shall prepare a small business economic impact statement on the
proposed rule before adoption of the rule. Upon completion, an agency
shall provide a copy of the small business economic impact statement to

any person requesting it.
(3) An agency may reguest assistance from the business assistance

center in the preparation of the small business economic impact
statement. |

(4) The business assistance center shall develop guidelines to
assist agencies in determining whether a proposed rule will impose more
than minor costs on businesses in an industry and therefore reguire
The
business assistance center ﬁay review an agency determination that a
proposed rule will not impose such costs, and shall advise the joint
administrative rules review committee on disputes in§dlving agency

preparation of a small business economic impact statement.

determinations under this section.

NEW SECTION. Sec. 10. RCW 34.05.355 and 1994 ¢C 249 s 8 & 1988 c

288 s 310 are each repealed.
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1. Petition for Repeal or Amendment of an
Administrative Rule







R TR PPN T LS PIPRVE SPCPL TP EPIeTns

PETITION

for

'Repeal or Amendment of an Administrative Rule

The Washington State Legislature has adopted a standardized form for members of the -
public who wish to petition a state agency to amend or repeal and administrative rule
(regulation). Full consideration will be given to a petitioner’s request based on the
information provided.

I (we) request that the following rule be repeaied or amended:

Title of Rule ' ‘ ' WAC

Agency responsible for administering the rule
My reasons for requesting a review of this rule are (check all that apply):
O The rule is not authorized. The authorizing statute has been repealed or revised, or

other statutes have been enacted which changed the original authorization.
Please describe:

O The rule is not necessary. Describe any social economic, environmental or other
circumstances which have changed to the extent that the rule is no longer necessary:

O The rule conflicts with or duplicates another federal, state or local rule.

Title of conflicting or duplicating rule Agency responsible

Please explain how the conflict or duplication occurs:

a Alternatives to the rules exist that could serve the same purpose at lower cost.
Please explain: '




The rule is applied differently to public and private entities. Please explain:

The rule does not serve the purposes for which it was adopted. Please expiain:

The costs imposed by the rules are unreasonable. Please explain:

The rule is clearly and simply stated. Please attach an example of how the rule is not _
clear. : : o

Other. Please list any other concerns you may have with the rule that lead you to
believe that it should be amended or repealed: '

Signature of petitioner Date

Name (please print)

Street Address

P.0. Box

City, State, Zip+4

( )
Telephone




